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BOOK FouRTH. 


Of | nog wrongs, and the modes of 
redreſs. 
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CHAPTER FIRST. 


OF REDRESS OF PRIVATE WRONGS, BY OPERATION. 
OF LAW AND act OF THE PARTIES. | 


IN the foregoing Books we have 9 at large of the ſeveral 
rights of individuals. This has laid a proper foundation for the 
diſcuſſion of wrongs or injuries: which are deſined to be a viola- 
tion or deprivation of ſuch rights. It is however unneceſſary to 
go into a minute detail of the ſeveral injuries by which the rights 
of mankind are affected; becauſe in treating of rights, it became 
neceſſary in ſome meaſure to point out the injuries: and in delinea- 
ting the modes of redrefling wrongs, we ſhall have occaſion to 
enter into as minute an explication of them, as can be neceſſary. 
It would be impoſſible to make a particular deſcription of every 
wrong that a perſon might ſuſtain ; we mult therefore eſtabliſh 
general principles, and then detail the remedies for injuries that. 
come within ſueh deſcription. 

Mankind are entitled to reſtitution for wrongs, not only by ſait 
at law, but in ſome caſes they may obtain it without ſuit. Of this I 
treat in the firſt place, and then procced to remedies by actions or 
Cuits ; which is the great object of legal eſtabliſhments. 


I. The operation of law in two inſtances veſts a perſon eng 
1 N the 


A 
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the power of obtaining his right. Thefe are called retainer an 
remitter. a Retainer, is where a perſon makes his creditor his 
executor, or where the creditor obtains letters of adminiſtration :. 
the law enables the executor or adminiſtravor im ſack caſes, to re- 
tain a ſufficiency of the eſtate of the deceaſed in their hands te 
pay their debts ; becauſe they cannot ſue themſelves, and muſt be 


Without remedy unleG they may retain-: 6 but executors in their 


own wrong cannot retain, « Remitter, is where a perfon having 
the true right to lands is out of poſſeſſion, and has the freehold: 
caſt upon him by ſome ſubſequent and defective title ; he is then by 
operation of law remitted to his firſt and certain title, and may 
by virtue of it maintain poſſeſſion againſt any other perſon, not- 
withſtanding the defect in the title by which he came laſt inte 


poſſeſſion. This rule reſults from the conſideration, that ſuch per- 


fon can have no legal: remedy to confirm or acquire his former 
good title, and therefore he ought to be. remitted to it without: 


ſuit. 


II. The parties, by tlie intervention of their on n acks, may un 


. WORE of inſtances do themſelves juſtice. 


T. 8 or ſelf. preſerration, is properly deemed the 
primary law of nature. Mankind do nat therefore relinquiſh it 
upon entering into a ſtate of ſociety, but reſerve to themſelves the. 
power of exerciſing it upon all neceſſary occaſions. 4 This right 
extends not only to one's ſelf, but is mutual between all perſons: 
that ſtand in the relation of huſband and wife, parent and child, 
maſter and ſervant, If any man be forcibly attacked by another 

in his perſon or property, or if any of his relations within the 
above deſcription be thus attacked, he has a right to reſiſt, reyel, 
and defend againſt ſach forcible injury, by force, and the, aggreſſor 
muſt be reſponſible for all the conſequences. If a breach of the 


peace enſue, or if the aggreſſor be wounded, be alone is puniſha- 
ble for the crime, and has no-remedy for the battery. If there. 
fore a mary will begin the affray, tho he afterwards be ſeverely 


beaten, he may be proſecuted, and puniſhed for a breach of the 
peace, and the perſom aſſaulted has his action againſt him, and the 
1 by che perſon aſſaulted, can only go in mitiga- 
| tion 
« Brownl, 75, 6 Co. zo. c Cc. Lit. 34. 43 Black. Com. 3. 

> Rol. Abr. 59. * Hauk. P. C. Fe | | | 


"LAW AND ACT OF PARTIES. _ 
Aon of damages. But in theſe caſes it muſt be obſerved as a gene- 
ral rule, that the reſiſtance muſt not exceed the proper bounds of 
defence, by repelling the attack, and putting it out of the power 
of the aſſailant to do any further injury. For this purpoſe not 
only a breach of the peace, but homicide itſelf is juſtifiable. If 
however, a perſon exceeds the bounds of defence, he then becomes 
the aggreſſor, and can no * juſtify himfelf, but is anſwerable 
For his conduct. | 


-® Recaption, or repriſal, is where one perſon hos away the 
4 _ of another, or wrongfully detains his wife, children or ſex- 
want; then ſuch. owner, huſband, parent or maſter, may retake 
them wherever he can find them, provided it be done in a peace- | 
able manner, without committing a riot, or breaking the peace. 
For if property cannot be reclaimed in a quiet manner, the law 
drives the party to his remedy by action, as tlie peace and good 
order of ſociety is of the higheſt importance, and can never be 
maintained if the law admits of force and violence in the recapti- 
on of property; but in all ſuch caſes adequate remedies are fur- 
niſhed by law, which renders it unneceſſary to have recourſe to 
ſuch dangerous and tumultuous expedients. If a horſe be taken 
from the owner, if he can find him in a common, fair, or public 
inn, he may retake him: but he has no right to break open a,pri- 
vate ſtable, or enter upon the ground of a third perſon, to take 
him, unleſs he were ſtolen. But in ſuch caſes where the treſpaſſer 
is a perſon of no property, and tlie owner is. in danger of looſing 
his horſe, or whatever property it may be, if he does not retake 
it, he would for the recaption, by entering another's ſtable, or up- 
n another's land, be liable to the ſmalleſt damages only. 


3. A right of entry on lands, belongs to the ꝓroprietor in fee, 
fo long as his right of action continues. In England there is 
much abſtruſe learning on this ſubje& ; but we have no occaſion 
to look into it, becauſe our right of entry is dependent on a ſingle 

principle. Whoever is the proprietor of lands, and can maintain 
Action for ther recovery of the poſleſuon, may make entry thereon. 
For-as a title is acquired by the poſleſiion of fiftcen years, the ne- 
veſtity of the Enyliſh rules concerning entries, is ſuperſeded and it 


3s proper to permit a man to enter on lands ſo loug as he has a 


B 2 right 
NF 8 Black. Com. 4» 3 Inſt. 13.4. 1 
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Fight to bring his action. All entries muſt be made in a  peaceable 
quiet manner, without tumults, riots, or breaches of the peace ; for 
if the entry be forcible, the perſon turned out of poſſeſſion, may re- 


gain it by virtue of the ſtatute concerning forcible entry and de- 
tainer, tho he has no title to the lands. 


4. »The abatement or removal of nuiſances, is a riglit of the perſon 
Injured, without the intervention of law. A nuifance may be de- 
fined to be ſomething that unlawfully annoys, or does damage te 
another, and may be abated, taken away or removed, by the per- 
fon who ſuſtains any damage thereby, provided he does it in a 


peaceable manner, without committing a riot or breach of the 


5. Impounding of creatures, taken damage fea, or dad da- 


mage upon one's land, is allowed by Jaw to the party injured. 


By the Engliſh law diſtreſs of perſonal property for the non- pay- 
ment of rent, is admitted in favour of the landlord againſt the te- 
mant: but here it is admitted only where creatures are found do- 
ing damage, or treſpaſſing upon another's land. The mode of 


proceeding is pointed out by ſtatute, 


All horſes, cattle, ſheep, ſwine and other creatures, which 
break into a man's incloſure, may. be taken and impounded. 


e lt is the duty of the ſelectmen of every town, to provide ſufſici- 


ent pounds, and on failure they incur a penalty of ten ſhillings 


per month, half to the informer, and half to the county treaſury. 
But towns may grant liberty to any pariſh or part of a town to 
keep a pound, and the ſelectmen ſhall not be liable for their deſects. 


Towns mult annually appoint key-keepers for pounds, whoſe duty 
it is to receive and ſecure creatures brought to the pounds—take 


proper care of them, and provide them food. The perſon im- 


pounding any creatures, ſhall as ſoon as may be, give notice to the 
owners, if known, upon penalty of forfeiting one ſhilling per head 


for ſuch creatures, during every day they continue in the pound, 


with the expence of ſupporting them. If the owner be not known 


chen the impounder muſt give notice to one of the conftables of 


the town, who ſhall cry ſuch creatures with their natural and arti- 
ficial mar 1 5 oy poſting up the ſame in the town where they are 


unpoundeg, 
a3 Black, Com. 5, 3 prawns 72. „ lbid, 194. 
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Iimponnded, and in the two next neighbouring towns from whence | 
it is moſt likely they came. If no owner appears where the crea- 
tures are ſheep or fwine, in eight days, and horſes or cattle in 
twenty days after poſted, then the conſtable may ſell at vendue ſo 
many of the creatures as ſhall be ſufficient toſatisfy all damages 
and coſts. And the natural and artificial marks of the creatures fo 
fold, ſhall be entered in the town clerk's office, with an account of 
the charges, the price of the creatures, and the overplus (if any) 
remaining, after the town clerk 1s paid for the entry. The re- 
mainder ſhall be delivered to the town-treaſurer, to be kept for 
che owner; but if none appear within a year, it ſhall . to 
the town treaſury. | 
The fence of the encloſure from whence ſach creatures are taken 
and impounded, mult be found ſufficient by two ſworn fence-view- 
ers, before any fale be made as aforeſaid. If the owner come 
within twenty days, he is entitled to his horſes and cattle, upon pay- 
ing all damages and coſts. 
III. The inftances already mentioned, reſpe& the act of one party 
only, we fhallnext conſider two caſes where the a& and covenant 
of both parties are neceſſary. 5 | 


. a Accord, is an agreement between two parties to give, and 
accept ſomething in ſatisfaction for an injury done by one to the 
other, or for a debt due from one to the other. An accord, and 
| agreement when executed, may be pleaded in bar to an action for 
the ſame thing. For as a perſon ean by law recover nothing but 
damages for a perſonal injury, as an equivalent, if he accepts ſuch 
equivalent by a voluntary agreement, the cauſe of complaint is re- 
moved, and an accord with fatisfaction, or an accord executed, are 
good pleas : but an accord executory is no bar to an action, for 
wherea future ſatisfaction is promiſed, the injury continues till the 
ſatisfaction be made; and therefore ſuch an agreement does not 
remove the injury, or diſcharge the demand, 

It is held that an award to be good, muſt be advantageous to the 
party, otherwiſe it is no ſatisfaction. On this principle it is ſaid 
that where an action is brought for taking one's cattle, it is not a 
good plea to ſay that there was an accord to take them again, be- 
cauſe there is no ſatisfaction. An accord that each ſhall be quit of 


| certain ations, is no good plea on the fame principle. So an 
agreement 


# 


4 Kol. Abr. 129. 1 Bae. Abr. 28. 
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not only be an accord, but ſomething given or done by way of 
. fatisfaction, in order to diſcharge the right of action. 
In all caſes where one perſon has a challenge upon another for 


2 treſpaſs, he may agwe to accept of certain amends in ſatisfacti- 


on thereof, and when tlie treſpaſſer has executed the agreement on 
his part, he is exonerated from the demand. In all caſes of debt, 
the ereditor may agree to accept of ſomething in lieu of the article 
Specified, and the performance by the debtor may be ple: ded in bar 
to the action. An accord to aecept a leſſer ſum in ſatisfaction of a 


greater, and the actual acceptance is a good plea in bar to an action. 


a The beſt and ſafeſt way of pleading accords is by way of ſatiſ- ; 
faction; for if it be pleaded by way of accord, the preciſe executi- 


on in every part muſt be pleaded ; and if there be a failure in any 


part, the plea is inſufficient ; but if it be pleaded by way of ſatiſ- 


faction, it is neceſſary only to plead that he paid the ſum, and per- 
formed the thing agreed in latisfackion of the demand, which the 


plaintiff received. But where there is an accord, and agreement 


to accept a certain thing in ſatisfackion of a debt or treſpaſs, and 
the defendant performs on his part, and the plaintiff refuſes to ac- 
cept it in ſatisfaction, it then becomes neceſſary for the defendant 
to plead the accord and agreement, expreſsly, and a preciſe execu- 
tion on his part, in order to avoid the demand: and if he can 
ſnew an execution of the accord on his part, he can avoid the ac- 
tion, tho the plaintiff refufes to accept it. Thus if I have a demand 
.upon a perſon for damages ariſing from a treſpaſs, or for a-debt, 


and agree to accept a horſe, or a certain ſum of money within. a 


certain time for the payment thereof, if the perſon tender me the 


thing agreed on by the time limited, it is a good bar to an action, 


tho I refuſe to accept it; but then it is neceſſary to opal preciſs 


performance of the accordon his part. 


In England they make a diſtinction between written and un. 
-writen contracts, and lay it down as a rule that a contract in 
writing can only be diſcharged by writing, and that a verbal accord 
is Ro good plea toa written obligation. But with us we have ex- 
Ploded this diſtinction, and a verbal accord executed, or with ſatif- 
pi K a 


4 9 Co. 30. suang . 472. 


. agreement to offsett one treſpaſs againſt another, „ 
to be ill. The rule of law ſeems therefore to be that there ſhall 
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 faftion, would be a good 28 to bar an action n on a writ- 


ten obligation. | 1 
« But an executory agreement by parol, not WOE is no ates 2 
to a written contract. | . 
In all perſonal actions where Jen ges are 8 as amends 
for ſome wrong, an accord executed, or with ſatisfaction, is a good | 
plea, but an accord with ſatisfaction is no good plea to a real 


action; becauſe a title to a freehold cannot be barred by a collate- 


ral ſatisfaction. * 
7. Arbitration is an amicable and „ mode of ſertling 


| perſonal controverſies, between individuals, by ſubmiſſion to cer- 
rain perſons called arbitrators, and elected by the parties them- 


ſelves. It may with propriety be denominated a eourt created, 
conſtituted, and appointed by the parties, and the judges derive all 


their power and authority from the inſtructions' which are giyen 


them. This mode of adjuſting diſputes among mankind is fo fair, 
liberal and friendly, that it is higaly favoured by the law, and as 
the parties elect their own judges, courts are exceeding, cautious 
about ſetting aſide their awards. Arbitrators are fo called from 


their poſſeſſing an arbitrary power, for while they keep within the 
Imits of their inſtructions, their determinations are definitive, and 


fbject to no appeal: nor can their ſentences be reviewed our re- 


7 conſidered by any court of law or equity. They are not tied down 
to the ſame ſtrictneſs, formality and preciſion as courts of law. 


While they have greater Tatitude in the mode of proceeding than | 


 eourts of law, they have ampler powers to do compleat and per- 
fed juſtice between the parties in the deciſion of the matters in dif 
| pute. This freedom from legal formality and nicety, and this ex- 


tenſive latitude in the mode of proceeding, furniſh arbitrators 


2 with much better advantages. to-.adjuſt and ſettle long, intricate; 


and embarraſſed controverſies, than courts of law can poſlibly have. 


Where there are a variety of controverſies, arbitrators can com- 


prehend them all under one ſabmiſſion, and fettle them all by one 


deciſion. They can make ſuch offsetts and diſcounts of mutual 
demands, and ſuch allowances reſpecting colt, as are conſonant ta 


the principles of equity. But if the parties are driven to their reme- 


dies at law, an action muft be brought for each matter of diſpute, 


which muſt have diſtin& trials. and determinations. 
| 5 ; | ; The 
4 Williams vs. Stanton, Sup. C. 1792. 6 Co. 44 9 Co. jo 
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The legiſlature has fo far favoured this mode of finiſhing contro- 

yerſies, that a ſtatute has been made enabling parties to make their 
ſubmiſſion a rule of court, and then on the award of the arbitrators 
execution may be granted, and ſo in caſe of an action pending be- 
fore the court, the parties may in like manner make a ſubmiſſion. 
« The ſtatute law enacts, that all merchants and others deſiring to 
end any controverſy by arbitration, for which they have no other. 
remedy but a perſonal action, or ſuit in equity, may agree that 
their ſubmiſſion of the ſuit to the award, or umpirage of any per- 
ſons, ſhall be made a rule of any of the ſuperior or county courts, 
which the parties ſhall chuſe, and may inſert their agreement in 
their ſubmiſſion, or the condition of their bond or promiſe, and upon 
producing an affidavit of ſuch agreement, and reading and filing the 
ſame in the court, br perſonally appearing beſore ſaid court and ac- 
' knowledging the ſame, and deſiring the fame may be made a rule of 
court, the ſame may be cntercd of record in ſuch court, and a rule 

of court ſliall therefore be made that the parties ſhall ſubmit to, | 
and finally be concluded by ſuch arbitration or umpirage, and on 
the award of ſuch arbitrators being returned into court, in caſe of 
diſobedience of either parties, ſaid court may grant execution for 
the ſum awarded, with coſt. When a perſonal action is pending 
before a court, the parties may make a reference of it, each chu- 
finga man, and the court appointing a third ; and the award made 
by ſuch reſerees, or any two of them, and returned into court, and 
accepted, ſhall be a final ſettlement of the controverſy, and ex- 
ecution may be granted for theſum awarded, with colt. 


_ The parties may appoint ſuch a number of arbitrators as they 
judge proper, but the uſual cuſtom is to appoint three. When 
they appoint but one, he is called an umpire, and the proceeding 
an umpirage. Sometimes it is agreed by the parties, that if the ar- 
bitrators cannot agree, they ſhall call in an umpire, who ſhall de- 
termine the matter ; but as the whole proceeding depends on the 
will of the parties, they can model the appointment as they pleaſe, 
and the arbitrators muſt purſue their inſtructions. Where three or 
more arbitrators are appointed, it 1s uſual to inſert a clauſe in the 


ſabmiſſion, that either two agreeing ſhall make an award. But if 


| three or more are appoiuted, and nothing is faid in the ſubmiſſion 
| reſpecting 


4 Statutes . 


—_ 
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| feſpecting the number that muſt agree to make the award, it will 


be intended and preſumed to be the agreement of the parties, that 
the majority of the arbitrators agreeing, ſhall make an award. - 


A ſubmiſlion contains the inſtructions to the arbitrators, and may 
be general, comprehending all matters of diſpute, or ſpecial, in- 
cluding only ſome particular matter of diſpute, ſpeciticated in 
the ſubmiſſion. A ſubmiſſton may be written or parol. In either 
eaſe it muſt contain the appointment of the arbitrdtors, and the 
matter in diſpute that is ſubmitted. If it be general, it is ſufficient 
to ſay all matters of diſpute ; if it be ſpecial, the particular contro- 
verſy ſubmitted muſt. be deſcribed. It muſt point out the time and | 
place of meetuig, and the time when the award muſt be publiſhed, 
It is proper that the ſubmiſſion ſhould aſcertain the number of arbi - 
trators, that mult agree to make an award ; and whether the award 
ſhall be in writing or by parol. If this be not regulated in the ſi ub- 
miſſion, the rule is, that if the ſubmiſſion be in writing, the award 
muſt be in writing: but if by parol, then a parol or written 


award will be good. 


Every ſubmiſſion to arbitrators ple an agreement and: pro- 
miſe to abide the award that ſhall be publiſhed, if the parties make 
no expreſs promiſe. And upon a naked ſubmiſſion without any 
promiſe to abide, action Will be upon the award, in caſe of non- 
performance, and ſuch award will be a good bar to another acti· 
on. In ſubmiſſions however, it is the uſual practice for the par- 


ties to become bound to each other, to abide ſuch award as ſhalt 


be publiſhed ; for this purpoſe the parties frequently enter into. 
bonds, the conditions of which contain the articles of ſubmiſſion, 
and the inſtruction to the arbitrators. Theſe bonds are ſometimeg 
delivered to the arbitrators, third perſons, or to the parties them- 
ſelves, In caſe of a delivery to the arbitrators, or third perſons, if 
the parties abide the award, then the bonds are to be given up to them 


Z if not, then to be delivered to the perſons abiding the award; 


but it is moſt proper where bonds with conditions are executed, 
that they ſliould be delivered to the parties themſelves: for by tlie 
terms of the condition they are void if the party abides; and if not, 


then the party who reſuſes to abide the award, is liable to the ac- 


Fecor . 


tion of the other party, on ſuch bond, by moos of which he may 
C | 


—_ - 
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recover the ſum awarded to him. But notwithſtanding the bond 


an action will lie upon the wit, in caſe of non-performance to 
recover the ſum awarded. 


But the moſt common practiee is to make a parol ſubmiſſion to 
arbitration; and then the parties execute to each other promiſſory 
notes, and deliver them to the arbitrators, or third perſons, ts be 
holden upon certain conditions; that if the parties abide the a- 
ward, to be delivered up, but if either fail, then his note to become 
forfeit, and to be delivered to the party abiding the award. On 


ſuch note all the damages may be recovered for a non- performance 


of the award. A doubt has ſometimes been expreſſed reſpecting 
the validity of arbitration notes. But in all caſes of a delivery to 
the arbitrators, or third perſons, to hold them on certain condi- 
tions, there never could be any doubt refpetting their validity, be- 
cauſe all ſich notes are eſcrows, holden by third perions , and to take 
effect upon the happening of a certain contingency. If this contin⸗ 
gency never happens they are void in the hands of the third per- 
ſons, but if it does, then the delivery by fuch third perſon, to the 
perſon for whoſe benefit he holds ſuch notes, is conſidered as the 
delivery of the promiſſee, and by force thereof they take effect. 
But even in caſes where arbitration notes have been delivered to 
the party hümſelf on parol condition, it has been determined that 
they ſhould operate only for the purpoſe intended, and were ſub- 


jet to, and governable by the conditions on which they were de- 


Hvered. In the caſe of Knight, againſt Smith, this point was ad- 
judged by the Superior Court. Action was brought on a note of 
hand, delivered to the party himſelf on condition of a ſubmiſſion to 
arbitration, and the abiding the award that ſhould be publiſhed, — 
No award was made, and the fpecial matter being pleaded, the 


| queſtion on demurrer was, whether parol conditions could govern, 
_ reſtrain, control, or defeat a written contract delivered to the 


party himſelf, and not to a third perſon as an eſcrow. The Court 
adjudgeg the note to be void on the principle that it was an arbi- 
tration note, and that the practice of this State had admitted arbi- 
tration notes to be delivered to the party, to be ſubject to the con- 
ditions on which they were delivered. Bet I preſume that this 
decifion is nos to be extended to any other ſpecies of ep Fricg 


LAW AND ACT OF PARTIES. -> Bd 


that all others are to be governed by that general principle of law 
which is founded in reaſon, that no parol conditions or agreements, 
ſhall vary, control, or defeat a written contract. 


To make an award binding it 3 is neceſſary that the arbitrators 
purſue the inſtructions contained inthe e, and publiſh their 
awar di in the time limited. 


For the purpoſe of fully invetigating this fubject, it is necella- 
ry to conſider — 


t. What things may he ſubmitted. to arbitration and of revo- 


cation. 


2. Who may ſubmit to arbitration, and who may be arbi- 
trators. 


3. What is eſſential to a good 8 
4. Of the pleading of awards. 


r. I conſider what things may be 9 and . power 
of the . in revoking their ſubmiſſions. 


It may be laid down as a general principle that all matters of 
diſpute of a perſonal nature, may be ſubmitted to, and ſettled 
by arbitrators. So may all treſpaſſes, or injuries that concern 
real property. „But a freehold, or inheritance in lands, or mat- 
ders of diſpute that reſpect the title of lands cannot be determi- 
ned by an arbitrament, nor can the intereſt of an eſtate for years 
be determined, or transfered by an award, becauſe it is a chat- 
tel real—but in theſe caſes if the ſubmiflion be by boyd or note, 
and either party refuſe to comply with the award, the bond is 
forfeited, and an action will lie on ſuch bond, for the recovery of 
damages. | 1 


5 Tho' the title of lands cannot be directly ſubmitted, ſo that 
an award ſhall decide it, yet in caſe of a ſubmiſſion of the litle to 
lands, the parties may lodge quit - claim deeds with the arbitrators, 
duly executed, and acknowledged, to be by them diſpoſed of as 
they ſhall award the title. And if they hear the matter and make 
an award with reſpect to the title, and deliver the deed to him 
in whom they find the title, this will be valid and after the pub- 


Uſhing the award, tlie party againſt whom. it is cannot forbid the 
delivery, 


4 Kol, Abr. 242. 1 Bac. Abr. 132. Erb. 64. 
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| delivery, for by the publiſhing of the award the condition of the 
delivery is performed, and the deed becomes abſolute, | 


* 2 Cauſes of a criminal nature are not determinable by an 2- 
ward, becauſe they ought | to be puniſhed Ro. the public good ; 
but any private damages to which a perſon is entitled by reaſon : 
of a criminal act, may be ſubmitted, and the par ty injured may re- 
1 cover his private damages. 6 Cauſes of matrimony cannot be de- 
| termined! by arbitration, becauſe marria ge ought'to be free, and 
| 1 perſons who are married according to law cannot be ſevered, but 


by proceſs of law. The damages however ſuſtained by breach of a 


7 
marriage contract, or any thing relating to a marriage portion 
$9554 *" Fob s 11 N 

may be ſubmitted. | 5 1 5 


It is faid that a certain, and fixed debt cannot be Aiſcharged by 
an award, becauſe the buſineſs of arbitrators is to reduce uncer- 
tain things to a certainty. It is alſo ſaid that debts due by ſpeci- 
| alty cannot be diſcharged by a naked award. But there can be 
no doubt that by our law all matters of debt due by ſpecialty, or 
ſimple contract, if they are diſputed may be ſubwitred, and that a an 
aw WII, will Aiſcharge che original contract. g 


+ 


= 
. „ 2 1 


In caſe of ebnen by rule of N the parties have no pow- 
er of revocation, c but in all caſes of ſubmillion by the parties a 
out of Court, they may revoke the ſubmiſſion at any time, before : 
the publication of the award. 4 If the ſubmiſÞ o be naked with- | 
out deed, the oppoſite party has no remedy for damages becauſe 


no action can ariſe from a naked ſubmiſſion. If the ſubmiſſion be 1 
by bond or note, they become forfeit, and the party injured may : 
thereon recover his damages which can be only for his colt, and F 
trouble, and the real dit} 1-te will remain unſettled. © If the ſubmiC- > 
fron be by deed, it is in its own nature conntermandibie, though A 
made irrevocable by expreſs words of the deed ; for the arbitrators | t 
being conſtituted, and put in the place of the parties by their con- t 
ſent, wet oa can dat 15 y WH Wor have e a 4 
: s 
4 Ic 
2. Who my fu bmit to > arbitration, and 5 who ey a arbitra- 
tors. LES LY 7 T 
{c 
5 Every perfon legally capable of making, contracts may ſub- 8 


mit 
4 1 bac. Abr. 133 b wid. c loid. d 8 Co. 8%. & Ibid; 73 Bac. Abr. 136. 
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| mit his controverſies to arbitration. The parties have an ex- 
cluſive power to exerciſe their judgment, and diſcretion in reſpect 
of the perſons to be arbitrators , and may elect and appoint whom 
they pleaſe. Therefore married women, infants , or any perſons 
may be appointed ; and as a perſon has a ſovereign uncontroul- 
ed right of election, he cannot afterwards find fault if he elects per- 
ſons who were incapable of performing the truſt. I a ſubmiſſion 

be made to one of the parties it is good. 


3. What ĩs eſſential to a good award. 


2 It muſt be made according to the fubniffion as It veſpects the 
parties, and matters ſubmitted. An award that an act ſhould be 
done by a ſtranger 3 Is void, . becauſe he is not td: the ſubmiſ- 
fon ; but an award todo an act to a ſtranger is good, for tbe ſtran- 
ger is put by the arbitrators in the place of the party, and they 
| Have power to award the act, ſince it is not impoſſible, or une- 
qual. An award of things not ſubmitted is void, but where the 
award is of ſeveral things, part within, and part out of the ſub- 
zniſſion, i it is voidable for that which is out of the ſubmiſſion, and 
good for the reſidue. 5 If the arbitrators award on one ſide an 
act contained in the ſubmiſſion, and on the other {ide an act out of 
it, the whole is void becauſe it is unequal. An award may be 
good as far as it. extends, tho made of Jeſs than what is contain- 
ed in the ſubmilſion. ty | | | "ol 


An award ought to be equa] and not on one fide only, ſor ir 
muſt appoint either party to give, or do ſomething beneficial, or 
advantageous, This however mult be underſtood in a limited ſenſe ; 
for | in all controverſies between two parties that which is awarded 
to be done to one, mult be advantageous to both, ſo as to finiſh 
the controverſy, and diſcharge one, as well as give fatisfa&ion to 

the other; and where i it appears notwithſtanding the award, that | 
the thing remains a duty as before, and is not diſcharged by the 
award, it is apparent that the award is on one {ide only, and con- 
; ſequently ! is void. This rule therefore does not require that ſome- 
thing ſhould be awarded to be paid. to both parties, and that where 
ſomething is awarded to be paid to one, and nothing to the other, 
that therefore the award is void ; for it may be the caſe that he 
_ a Plowd. 296. 4 Cro. Jac» 149. c Rol. Abr. 253. 2 
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was the wrong daer, and nothing was dye to him. The rulg 
therefore only means that the award ſhall be mutually beneficial 
by ſettling the diſpute ; therefore awarding that one ſhall pay da- 
mages, and be thereby acquitted of the demand is beneficial to 
both. | 


I has been ſuppoſed by fome that there muſt be awarded mutu- 

al difcharges, and acquittances. This unqueſtionably is very pro- 
per but not abſolutely neceſſary. Where mutual acts are award- 

| ded, there can be no neceſſity of diſcharges. But where one party 

| is ordered to pay a certain ſum, or do a certain act, and the other 

| is to pay, or do nothing, there muſt either be diſcharges awarded, 

or it muſt appear that the money to be paid, or the thing done is 

in fatisfaction ef ſome debt, duty or treſpaſs, and by which he is 
acquitted therefrom—otherwiſe the award is ill. If in the award 

it be eypreſſed that the ſum awarded to be paid, be on account of 
the matters in diſpute, ar in ſatisfaction af a debt or treſpaſs, then 
the law implies a diſcharge from the demand, and the award is 
good. Thus in the caſe of a treſpaſs ſubmitted, if the arbitrators 
award that one party ſhall pay the other three pounds, this is 
| void, for it is manifeſtly of one ſide only, and it does not appear p 
| fror what it is paid, or that the treſpaſs is diſcharged, and therefore i 


the party, who is to pay has no advantage by the award. But - 
if the award had been that he ſhould pay ſo much for the matters 


| aforeſaid, or on account or in ſatisfaction of the treſpaſs, then it # 
would have been good, tho” one fide only was to do an act, be- F* 


cauſe the treſpaſs would _ be Wye, which is e 2 

to both parties. 1 

W: 

4 An award that a perſan could do an a® of 8 to no- tei 

pody, is void. A naked award is ſaid to be no good plca in tre. we 

paſs, and that ſomething muſt be awarded to the plaintiff in a- We 

| mends, for if there be io treſpaſs, there is nothing about which eo 

| an award can be made, and if there be one, and the arbitrators dp pe1 

} not award ſatisfaction, they do not act according to the deſign of Th 

their inſtitution, for they are not indifferent, and ſo there is no a- rul 
ward. This rule muſt be taken in a qualified ſenſe. It can be ſup- de 

poſed to mean no more than this, that where a perſon makes à de- an 

mand upon another for damages on en of a treſpaſs, and they | caſe 


ſobmit, 


4 Rol. Abr. 252. 
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ſubmit, and the arbitrators award that nothing fhall be paid, then 
the award is void and this ay be called a naked award for no- 
thing is awarded from one to the other ; but if the arbitrators; 
ſhould or. a full hearing of the parties, judge that no treſpaſs had 
been committed, and therefore award no damages, this could not 
be called a naked award, becauſe they decide reſpecting a cer- 
tain fact, which takes away the right of demand from one, and 
diſcharges the other, which makes'the award equal, and mutually 


| beneficial, It may therefore be laid down as a rule, that where a 


challenge is made for damages on account of a treſpaſs, and the 


matter being ſubmitted, the arbitrators award that no treſpaſs bas 


been committed, that this is a final ſettlement of the controverſy, 


and may be pleaded in bar of an action brought for the fame thing. 
Hut If a literal eonſtructzen of the common law role be admitted, 


2 claimatit may, after a full hearing before arbitrators, and an a- 
ward that no treſpaſs has been committed, and that lie has he 
right to recover damages, might then reſort to his action at laws 


and have another trial on the merits, becauſe as it ſaid, that if 


there was no treſpaſs, there was nothing about which an award 
could be made; and if there was a treſpaſs, dautages ought to be 
awarded. This reaſsnmg HoWever is foutided upon a palpable ab- 
fardity. For by the fubmiſſton, the irbitrators are to decide he- 


| ther a treſpaſs has been committed, or not, and they are as com- 


petent to ſay, that there has been m0 treſpaſs done, as they are to 
fay there has bern, amd to awerd damages therefor. H they de- 
eide that no treſpats was coninitted, it cammot be faid that there 
was nothing abdut Which an award could be made, becauſe the de- 
termination that no treſpaſs did exift, is deciding upon a fact that | 
was the ground of the controverſy between the parties. Hut x 


we ſuppoſe the rule to be founded on the idea, that the frrtles re- 
cognize in their ſubmiſſion that a treſpaſs has been cotnittirred, then 


perhaps an award that nothing ſhould be paid Would be vofd. 
This however, cannot be ſuppoſed to be the principle on Mich tlie 
rule is founded becanſe it ſays if there was no treſpaſs, there could 
de yon about which an award could be made, which firppoſes 
an enquiry reſpecting the exiftence of the fact. But if in füch 
caſes the arbitrators ben Bid that no treſpaſs had been cominir- 
tec, 
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ted, ad award nothing to be paid to the claimant, and that he 
ſhould pay colt; or that the parties ſhould execute diſcharges, then 


the award is by no means naked, and muſt upon the cleareſt prin- 
eiples be held good. | 


2 The performance et an award muſt be poſſible, and LOA, 


therefore an award to do a thing that is againſt law, or that in 
the nature of things is impoſſible, is void. 6b An award ouglit to 


be certain, and final, ſo as to mike an end of the controverſy. A 
conditional award is not good becauſe not final—ſo where a thing 
is referred to the future judgment, or expoſition of the arbitrators 


it is void. An award may be good for part only, buethen | ir muſt 
Þ: be final as to that ke | 


5 Every EY: is to receive a liberal 3 454 obe g. 


verned by che intent of the arbitrators, where no inconvenience 
will enſué. If no time be limitted for the performance of an a. 


ward, it is to be performed in a reaſonable time. 


| 4 of leading awards. 


4 A good award may be pleaded i in 80 to an 9 brought for | 


the ſame thing. An'award to pay money at a day.to come, may 
be pleaded in bar to an action brought for the ſame thing before 
the day ; becauſe it becomes immediately a debt due, tho? to be 
paid at afuture time; but if the money be not paid, or tendered 

by the day, then an action may be brought for the original thing, 
and ſuch award is no bar; becauſe of his neglect to perform ĩt.— 


Where an award directs only mutual releaſes, it is not a bar to 


an action brou ght for the thing ſubmitted, till the releaſes are ex- 
ecuted. If one party ſhould refuſe to execute his releaſe, and 
ſhould bring an action for the original thing, the award can 
be no bar to the recovery but the other party may bring an ac- 
tion againſt him for refuſing to execute ſuch releaſe, and recover 
back all ſach damages as were recovered from him. In ſuch ca- 


ſes perhaps the wiſeſt principle would have been to have made ſuch 
an award when the party had tendered a releaſe, a bar to an ac- 
tion for the ſame thing, tho' the plaintiff refuſed to releaſe, which 


would have ſaved one action. A diſtinction is taken between a- 


warding collateral things to be done, which raiſe a new du- 


ty, 
a 1 Bac. Abr. 146, 4 bid. 147» 6 Salk. 69. 4 I Bac. aur. 150. 
e Carth . 378, Ld. Raym, 2A7» : : 
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= ty, and diſcharge the old, and therefore may be pleaded in bar tho? 


not executed, and when a releaſe only is awarded, which creates no 
new duty. It is however manifeſted that the awarding the execu- 
tion of a releaſe is a new duty, and ought as much to diſcharge 
the ee right of action as any 8 ting, 


When an award is regularly made it can be ſet aſide only for 
corruption, and miſbehaviour in the arbitrators. There can be no 
appeal, no new trial, no review of the merits of the cauſe.— 
When the party has elected his triers, he muſt be bound by their 
ſentence. But when the arbitrators exceed tlieir inſtructions, and 
do not comport with the formalities of law reſpecting awards, 
their proceedings are of no validity. When they are | guilty of 


corruption, miſconduct and partiality, courts of equity may in- 


terfere, and ſet aſide their awards. If three arbitrators are ap- 
pointed, and two ſhoald exclude the other by fraud or force, 
and have private meetings, and admit one of the parties, the a- 
ward would not be good. Courts of equity may alſo ſet aſide a- 


wards where the arbitrators committed miſtakes—but theſe miſ- 


takes muſt not be confounded with misjudging. They muſt be 
miſtakes merely in computation, or calculation, which they would 
have corrected in the time of it, had they diſcovered them but 
where they proceed upon erroneous principles, and misjudge 


with their eyes open, there is no poſſible remedy to ſet aſide their 


awards, however remote from juſtice ; for as the parties elec 


n they muſt abide their ene 


a Upon a motion to ſet aſide: an . of arbitrators, whins the 


 Tubmiſſion was by rule of Court, on the ground that the arbitrators 


had miſtaken the evidence, and the law, the Court refuſed to make 
any enquiry, becauſe it would defeat the main deſign of arbi- 


traments, to ſubject awards to a reviſion in the nature of an ap- 


peal; and arbitrators being judges of the parties chuſing, they are 
at liberty to decide on any principles, which, in their opinion will 


do juſtice, between the parties, and the reaſonableneſs or unrea- 


ſonableneſs of an award, does not affect its validi y- if there be 
no miſbehaviour, or corruption in the arbitrators, 3 
| 1 Ee 5 : CA. 

a Kirb. Rep. 343+ BT | 
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OY "THE REDRESS OF PRIVATE WRONGS 1 BY SUIT On 
AEFION. 


, 


1 N the preceeding chapter, having difcnfled the remedies that re- 


ſult from the operation of law, and the act of the parties: I next 


proceed to conſider the various kinds-of remedies by ſuits, or actions 
brought before courts of law inſtituted to hear and determine them. 
In the firſf book of this work, I treated at karge of the 8 
cgurts, and their juriſdiction; and of courſe we are prepared to 
delineate the mode of application to ſuch courts, to obtaiti a re- 


dreſs of injuries: | 00 

A wrong or injury is defined to be a deprivation, or biber 
of right. A ſimple reſtitution of that right to the party injured, 
would not be a compleat compenſation, becauſe damage muſt ac. 
crue to him for the Joſs of the uſe, and enjoyment of it. To fur- 
niſli adequate yehef; it is necefary that ſomething ſhould be given 
in ſatisfaction of ſuch damages. There are many inſtanees in which 
a ſpecific reſtitution of the right, eannot be accompliſhed ;*as in 


caſes of aſfault; and battery, falſe impriſonment, and the like. K 


reparation of ſuch injuries can be made” only by cempelling the 
wrong: doer to give ſomething to the injured party, by way. of 


amends, and ſatisfaction. In almoſpevery inſtance: of a Wrong to 


perſonal property, it will be impoſlible to make ſpecifierreſtiturion; 
for tlie property may be deſtroyed, or conveyed away out of the 


reach of the law. On this account, there is no remedy to recov- 


er the ſpeciſie thing, if it be of a perſonal nature, but cans lome- 
thing as : a compenſation: foy the damages. | 


In Fe EO reſpecting the title ro things real, this difficulty Fae? 
not exiſt ; but the poſſeſſion of the land in controverſy may be re- 


covered. A remedy therefore is calculated fer that purpoſe, „ 


whereby the party injured recovers poſſeſſion of the land, as well 


as damages for the jury. The damapes f in all caſes are aſſeſſed 


in money whith is the medium of commerce, and tlie ſtandard to 
aſcertain the comparative value of different Kinds of property, and 


a cots and accurate fizafure for the cltimation of damages. | 
| | An 


- 
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An application to a court of law for the redreſs of a ! is. 


called a ſuit or action; which may be defined tobe „ 4 proſecu- : 
tion before a court of law for the recovery of one's right.” The 
perſon who brings the action, is called the plaintiff, and the perſon | 


againſt whom it is brought, is called the defendant. Actions are as 
various and as numerous as is neceſſary to redreſs all the wrongs | 


that mankind can ſuffer. For every injury that a man can ſuſtain . 
from his fellow-creatures that comes within the deſcription of law, ; 


an action is framed by which he can obtain ſatisfaction. It is 


— 


therefore a common 1 0 ihe 122 every wron 8 there! is a re- 


med v. 
Actions may be divided into two Kinds, Fanal and real. 5 


ſonal actions are thoſe by which a man claims damages, as a tif: © 
faction for the ngn-payment of ſome debt, or the non- fone . 


of ſome duty, or for ſome injury done to _ MoS 827 to Les 1275 
perty, either real or perſonas, Ws ; 


Real ations are brought for the recovery of the polledion . 


things real, and allo for damages as a ſatisfaction for unjuſtly de- _ 7 


priving, or holding the plaintiff out of poſſeſſion, By the law of 
England, real actions are calculated only 19 recover poſſeſſion of 


things real, and not to recover any damages. They have there. i 
fore introduced another ſpecies of actions, called mixed ; which is _ 


ſaĩd to partake of the nature of real and perſonal actions, becauſe 
they recover thereby t the poſſeſſi ion of the lands, as well as damages. 
In this ſtate we have no action tliat comports with the Engliſh de- 
finition of-a re eal action. Our action of diſſeiſin FONpaſes with the... 
Engliſh real actions! in this reſpect, that j it will be in al] inſtances 


for the recovery of the poſſeſſon of lands, where the plajutiff has a 
right of property ; ; and with their action of ejectznent, as damages 
may be thereby recovered. Ent as this j3 the ouly kind of real 
ations known to our lw, and 23 it would be; improper to admit . 


a diviſion of actions called mixed, whey, the law does not know, 
the original kinds of actions of which it 18 compounded, I have 5 


bought proper to reject this diviſion. of actions, and to conſider our 


action of diſteiſin to be a real action, tho'. damages can be recover- | 


ed by z . This will ſimplify our legal Glan by FEW enching ge... 


N e 


Perſonga! 


22. OF THE REDRESS OF PRIVATE | 


_ @ Perſonal ations are ſubdivided into two kinds—attions that 
are founded upon torts, or wrongs, and actions that are ” founded 
upon contracts. Actions founded on torts, are again divided into 
two kinds: one where the act complained of is immediately i inju- 
rious, accompanied by ſome degree of actual force or violence ; as 
treſpaſs, battery, falſe impriſonment, and the like. The other | 
is where the injury is not accompanied with actual force and vio- 
lence, and is injurious in its conſequences only; as ſlander, malici- | 
ous proſecution, , trover, and the ike. Theſe two kinds of actions 
are diſtinguiſhed from each other by denominating the former | 
treſpaſs with force, and rhe latter, treſpaſs on the caſe. | 


Actions founded on contracts, are to recover damages for the 
non · pay ment of ſome debt, the non · performance of ſome contract, 
or the neglect of ſome duty. Such are actions of debt, e 
account and aſſumpſit, and book debt. 


| It may not be i improper ! to make a few ee upon the origin 
of actions of treſpaſs on the caſe, which are ſynonimous with actions 
of the caſe, as this ſubject is not fully explained by the elementary : 
writers on the law. 3 Originally by the common law, all the ac- 
tions that were grounded on torts were treſpaſs, replevin, detinue 
and deceit. Conſpiracy was introduced by ſtatute In the reign of 
Edward J. and all the actions grounded on contracts were debt, 
covenant, and account. Tho' theſe ations might | be ſufficient i in 
the early periods of the Engliſh government, when there was but 0 
little perſonal property, and the people being in the agricultural 
ſtate of ſociety, paid their chief attention to lands, in their actions 
reſpecting which they proceeded to great lengths in refinement ; f 
yet when they arrived to the commercial ſtate, and the principles 
of Juriſprudence v were better underſtood, as well as perſonal proper- 
ty largely encreaſed, it was apparent that new remedies muſt be 
deviſed.” It is manifeſt that the action of treſpaſs could not extend ro 2 | 
vaſt variety of i injuries, to which mankind are ex poſed. Such are thoſe 
which are unaccompahied by force. The admiff on of the defendant 
to wage his law in actions of debt and detinue, muſt have been 
aac of great miſedief and injuſtice. No action of covenant ; 
could be maintained unleſs. the plaintiff could produce on trial, A 


covenant in writing. This precluded ; any remedy on all parol co- 


a venants 
„ © Eſpin. Digeſt. 1. 5 2 Reeveꝰs Hiſt, an Laws $58, aud—2. 379. 
£ 3 Reeve's Hilt, Eng. Law, 239. th 
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venants and promiſes. The imperfection of perſonal actions, ren- 
dered it abſolutely neceſſary, to eſtabliſh ſome new I: or ex- 
tend the old remedies to ſapply the defect. 


A hint to adopt the neceſſary improvements, was taken PE 
the ſtatute of Weſtminſter the ſecond, paſſed in the thirteenth year 


of rhe reign of Edward the firſt, which enacted; * that as often 


«« as it ſhall happen itt chancery, that in one caſe a writ ſhall be 
4e foũnd, and in a ſimilar caſe depending on the fame principle, and 
% wanting a ſimilar remedy, no writ can be found, then the clerks 
af the chancery ſhalt agree 1 in making a writ, or adjourn the 
< caſe: tothe next parliament; and write the cafe in which they 
could not agree, and refer it to the parliament, when a writ” 
« thould be made with the advice of perſons learned in the” law, 
« leſt it mighthappen that the King's court ſhonld for a long time fail 
in adminiſtering juſtice to complainants.” This ſtatime eftabliſh- 
es a pripeiple, the carrying of which into effect, muſt neceſfarily 9 
e e of a progreſſive improvement in juriſprudence. In the -- 
6 reign of Edward III. the courts of law diſcovering the imperfect- 
ion of the writ of treſpaſs in The old form; were not content with 


ir; they, therefore availed themſelves of this ſtatute, aothorizing 


writs to he framed in ſimilay caſes, and endeavohred to render it 
inore univerſa} by enlarging ts ſeope, and modify ing its terms, ſo 
as to adapt ĩt to every man's own cafe.” TS this innovation met 
with ſome oppoſition, yet we find in the reigit of Henry IV. that 
writs of treſpaſs were extended to a great variety of new caſes: and 
had aſſumed the name of treſpaſs on thecaſe. lu this rejpnthe marks 
of dir,] between treſpaſs aud treſpaſs. on the caſe, began 
to be diſtinctly aſcertained: that 2 former ſhould be always with 
force and arms, and the latter never. This action was by degrees 


extended to a vaſt variety of caſts for which there was no —_— f 


at common law, and adapted to many caſes for which there was a2 
ſpecific remedy at common law, ant on account of its greater (n- 


veuience eee en them, ata as . con pirat yz * derte ; 


nue. J7öö0§˙o 8 f ; 5 3 o 4405 i Ein 
tap <2 Hit it BEOS. 
The great advantages Jens ved from the action of treſpaſs on the. 
caſe, made courts deſirous of extending the, ſame principles to ac· 


tions founded on contract, to avoid the i inconyenicnce of wager of 


law 


« 3 ieee Hitt. En Lau, II. 292, 20 2 Cok. Iuſt. 404, b 3 Rec » 
Hiſl. Eng. Law, 89. 3 5 3. 404 3 Rec ve 
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la in debt, and the neceſſity of evidencing a contract by a ſpecial, 


ty in covenant. Tho' it ſeemed harſh to comprehend under the 
name of treſpaſs the non · performance of promiſes, yet after ſome 


time the neceſſity of ſuch an amendment of the law induced courts 


to admit theſe new writs, and by a long train of rational, liberal and 
equitable deciſions, the courts of Jaw have perfe&ted the mode of 
redreſſing wrongs by actions. This noble improvement is owing 


to the principle promulgated in the ſtatute of Weſtminſter the ſe- 


cond, which authorized the framing writs in ſimilar caſes. It is 


wonderful to ſurvey the various improvements and additions, 


which have been made to the Engliſh juriſprudence in the exerciſe + 


and application of this fundamental principle. They have from 
time to time; deviſed remedies as the exigencies of mankind. requi- 


red, in a gradual progreſs from the ſimpleſt ſtages of ſociety, to the 


complicated intereſts of commerce, luxury , and the higheſl refine- 
ment gfmanners. The ſyſtem of juriſprudence has become ſo per- 
fect, that it can hardly be expected a caſe ſhould ariſe that does 
not come within thedeſcription of ſpecific remedies, well known and 

eſtabliſhed. Yer che ſame principle which has produced ſuch won- 


derful improvements in hands of judges, may {till be called into 


exerciſe whenever there ſhall be an occaſion. 
-The perſonal actions now remaining, which originally exiſted at 
common law, are treſpaſs and replevin, for torts or wrongs ; and 


| debt, covenant, and account, for contracts. Theſe may be deemed | 


original ſpecilic actions, having appropriate names. All other 
perſonal actions may be denominated actions of treſpaſs on the caſe, 
and were introduced and eſtabl iſned in the manner I have related. 
But tho! all theſe actions ſo introduced, have been indiſcr uninately 


by writers, called actions of treſpaſs on the caſe, and actions on the 
caſe ; yet we find in the progreſs of juridical improvement, that 


certain claſles aſſumed ſpecific names, by which they are alſo known. 


Aſſumpſit will comprehend all new remedies that have been devifed | 
reſpecting actions founded on contracts. Trover, ſlander, and 
malicious proſecution, have received names among the actions of 


treſpaſs on the caſe, which are founded on torts. But on account 
of the difficulty of claſſing all the actions that ariſe i in the courſe | 
of things, we find that rhere are ſome injuries which muſt be vet 
claſſed under the general name of PO) on the caſe. 8 


* 


Having 


0 
a 
: 
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Having premiſed theſe general obſervations upon the nature of 
ations, I ſhall now proceed to delineate every kind of action, that 
is neceſlary to redreſs every poſlible | injury. In the firſt place I 

fhull treat of thoſe actions which reſpe& perſons, and then thoſe | 
which reſpect things. In the former part of our inquiries we 

have conſidered the various rights of the people. Wrongs being 
önly a'privation of rights, I ſhall purſue this branch of the ſubject 
under the ſame diſtribution, and ſhall ugfold a ſyſtem of v wrongs | 
correſporidert with the former Fyttem of rights. | 


Rights are divided i into abſolute, and relative—abſolute, WE as 


belong to men as individuals, which are perſonal ſecurity, perſonal 
liberty, and private property. Relative, are ſuch as belong to them 


as menibers of ſot iety. Which are che relations of huſband, and wife; 17 
parent, and child; guardian, and ward ; maſter, and ſervant. 
Of each of theſe I ſhall treat in their order reſerving the conſidera” 
tion of actions reſpecting private property to the laſt diviſion. 


 Cnavrex THI XB. 


OF &CTIONS FOR INJURIES THAT AFFECT PH RIGHT | 
OF PERSONAL SECURITY. 


Tus: ri ight of perſonal ſecurity conſiſts in the preſervation of 
one's life, tumbs, body, health, and r reputation. The injury of dex | 
priving 4 mari of his life is ee the higheſt offence againſt ſociety, 
ind is pofiiſhable with' death. This ſubjeck will be conſidered 
when we come to treat of crimes. In this chapter I ſhall confider— 


I. The injuries that alfect the libs, arid body. of a perſon, and! 
che modes of redreſs. | 


I. The e "hat affects 2 man's health, and the , of 
redreſ : | 7 
III. The injarkes that. act a a man 'srepuration, and 3 
bo redreſs. , 


1 am ko 8 a eee of the ee affect 


| the limbs, and body of a perſon, and the remedies. Ts iu veſtĩ· 
„„ 


1 
1 . 


24 OF ACTIONS FOR INJURIES THAT 
gate this ſubject with the greater E it will be convenient 
to attend to the following diviſions. 


I. What acts amount to an n infringement of the right of pre- 
ſerving the limbs, an body of a perſon, 

2. What fhall be a ſufficient excuſe for an afſaylt, and 9 

3. What actions may be brought for the Frey, of damages, | 
for theſe injuries. 

1. I am to — the acts 3 . a 5 to the limbs, ang 
body of another, which conſtitute civil ipjuries. I mall firſt ex- 
pound the common law, and then the ſtatute law. Two i injuries 

may be committed by the common law, aſſault, and battery. 


„ ault is the unlawful fetting upon a perſon of any one, 
: by the offer or attempt to beat, tho' without touching the perſon, 
as by ſtriking at him with, or without a weapon, and miſſing him, 

or preſenting a gun ar him, at a diſtance to which the gun will car- 
ry, or pointing a pitchfork at him, ſtanding within reach of him, or 
by holding up one's fiſt at him, or by drawing a ſword and wav- 
ing it in a menacing manner. 6 But if in doing ſuch act he makes 
uſe of ſach expreſſions, as ſhew he has no intention to ſtrike a blow, 

| is uo aſlault; as where a perſon lays his hand on his ſword as if 
to draw it, this might be deemed-an aſſault, but when he ſays 

If this was not aflize time, I would not take ſuch language from 
you. Theſe words ſhew he had no intention to do any corporal 
hurt, and explain away the implied inſult, © No words whatever, 

let them be ever ſo provoking, can amount to an aſſault. Every 
battery includes an aſſault. 


- 


2. 4 Battery is an actual e GN] of 1 to Ws perſon. 
Any injury however ſmall that is done to a perſon, in a ſpiteful, re- 
vengeful, rude, or inſolent manner, either by beating, ſtriking, or 
puſhing him, or by ſpitting in his face, treading on his toes, or 
i any way touching him in anger, or violently joſtling him out 
a of the way, are batteries 1 in the eye of the law. For the law 
holds every one's perſon to be ſacred, and no one has a ri ight to do 
him the leaſt injury, and as it is difficult to draw a line of diſtinc- 
tion between different degrees of violence, it is neceſſary to prohi- 
bit it in every ſtage, and then give damages according to the na- c 
| ture ; 


4 1 Eſpin. Dig. 383. Finch? s Law, 202. 2 Roll. Abr- 545. Hauk. P. C. 133 · 
b Gilb. Lav. Evid. 256. c Hawk. P. C. 174. 41 Eqpia. Dig. 384. 
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ture, and aggravation of the injury. Battery not only comprehends 
the leaſt actual violence, but the greateſt, and includes not only 

wounding, but mayhem, which according to the common law, con- 
ſiſts in depriving a perſon of ſome member neceſſary for his defence 
in fight, which are ſaid to be arms, fingers, eyes, foreteeth, and ſome 
others. But this is only conſidered to be an aggravated pbcies- gt . 
battery, and the ſame remedy is given us in other batteries: The 
act cauſing the injury to the plaintiff, need not proceed from the 
immediate affault, or act of the defendant, for there are many acts 


- which cauſe another perſon, or thing ro commit a battery, for 


5 Which actions will lie. 
As where the defendant wantonly' threw 2 1 ghted fquib into the 
market place, which being toſſed by different perſons from place to 


place, in their own defence, without any reflection, and without 
any defign, but to fave their own property, at laſt bit the plaintiff 


in his face, and by the exploſion put out his eye ; it was adjudged 
that this action would lie, tho” the injury was cauſed bumediartely 


and directly by the laſt perſansthrowing the ſpuib into the face of 
the plaintiff. For the firſt act was unlawful ; the ſquib had a na- 


taral power, and tendency to do miſchief indiſcrimiuately, wher- 

ever it ſhonld fall, and therefore would neceflarily produce a de- 
fence by every perſon in danger of being hurt thereby ; and every 
action thus done in ſelf-defence is to be conſidered, as z contiuna- 
tion of the act of the defendant, till the exploſion of the quib, 


when it would ceaſe to be dangerous. Therefore all the a&s. 
of throwing the ſquib, were conſidered as ons ſingle act; and 


cis the act of the defendant. Had a ſtone been thrown into the 


ſame place, and ceaſcd its motion, and then been taken, and thrown 
by another perſon, by which an injury was done, the luft perſon 
throwing it muſt have been reſponſible for the damage; becauſe 
the ſtone had ceaſed to have any power to do miſchief—but tke 
Tquib had the power of hurting, till it exploded, and therefore 
perſons ex poſd to be hurt by it, would nereſſarliy remòve it, and 


rho exploſion at laſt being owing to the act of the defendant, he 


may be conſidered as the immediate cauſe of the injury. 4 If a man 


turns out a mad bull, uaruly ox, a lion, tyger, or any wild miſ- 
eee creature, among people, by which an injury is done 10 


E an 
2 3 Willin 403+ Scot v. Shepherd. 1 Black. Rep. 33 WI 403. 
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any perſon, he is reſponſible for ſuch act in an action of treſpaſs 
with foree for the turning ſuch creature looſe, is the very act of 
the perſon, and is as much an aſſault, and battery, as to ſhoot a 
bullet out of a gun. If a perſon expoſed to be hurt by ſuch creature, 
ſhould in ſelf-defence turn it upon another, who ſhould be hurt, 
the firſt actor would be anſwerable for ſuch injury in an action of 
WL: with force, and arms, 


a If a man ftrike, or frighten's horſe, by which he run away 
with the rider, or hurts the rider, or any other perſon, he is lia- 
ble to anſwer for ſuch injury, becauſe the act of ſtriking the horſe is 
the immediate, and neceſlary cauſe of the injury. So if one man 
puſn another againſt a third perſons, by which either, or both are 

hurt, this is actionable, as an aſſault and battery. ü 


When a perſon does an injury to another without deſign, nd 
by inevitable ac cident, he is not liable to an action. If a horſe up- 
on a ſudden ſurpriſe runs away with the rider, and runs againſt a 
man, and hurts him, it is no battery. So if Iam puſhed by one a- 
gainſt another, and hurt him, this is no battery in me. 


Where a perſon is doing an act which it is his duty to . 
hurts another without default or deſign, he is not guilty of a bat- 
tery. As i a ſoldier in exerciſe, hurt by accident his companion, 

it is not actionable— but if he had hurt him wilfully, and with * 

ſign, he would have been guilty of a battery, | 


Where a perſon is doing an act which he is be no . 
duty to perform, he is accountable for any injury to another dane 

either by care leſſieſs or accident, and whether it be criminal, or in- 
nocent, as where the defendant was uncocking a gun, and the 
plaintiff ſtanding by to ſec it, it went off, and wounded him, it was 
held that the plaintiff might maintain treſpaſs for the injury. For 
every man is anfwerable for every injury he does, altho' he do it 
without ay deſign, and by. accident—unleſs the injury done by 
bim was mevitable. 


Where a perſon receſves a bodily) injury, in e of un 

act done by his n conſent, he cannot maintain an action for the 

en as where two played at eudgels by eonſent, and 
one 


21 Ein. 388. btvid. . 43 Will. 407—1 Strang. 596. 1 TT! | 
Digelt. 385. — Bob. 138. 8: 
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bone hurt the other, it was held no ane, e. to hw who 


conſents, there is, no injury done. ' e uli 
2 But in ſuch caſe the act from nnn in jury eee 
he lawful ; for wherein the action of treſpaſs for aſlault and bat - 


tery, the defendant would have given in evidence that the plain- 


tiff boxed by. conſent, from whence the i injury proceeded, it was 
held to be no bar to the action; for as the act of boxing was 
unlawful, the conſent of the parties to fight could not excuſe tlie in- 
Jury. So if one liceuce another 40 beut Mn, ſuch Yeehee 3 is void 


hecauſe it is 2 gainſt | the Peace. | 


Such is the common law refpeing aſſault aud 8 B | 
the ſtatute againſt:breaking the peace, it is enacted, that whoſoev- 
er ſhall diſturb, or break the peace, by tumultuous, and offenſive 
carriages, threatening , traducing, quarreVing, challenging, affault. 
ing, beating or ſtriking any other perſop, ſuch perſon or perſons 


ſo olfending, ſhall be liable to pay to the party hurt, juſt, dama- 


ges, and alſo ſhall pay ſuch fine as n. ſuch conſideration,of the par- 
ties; the inſtrument made oſs of, the dogree-vf dauger, the time, 
place, and provocation, ſhall be judged reafottable. In expounding 
this ſtatute, I believe; the common law ee wens wi 
and battery has been the rule 


Fw 314% 473? 


WO What ſhall be a ulljentexcule, gr teen & Ko 
and battery. | 

6 Where.a perſon is acting onder* an chere $056 bim by 
Jaw, that ſhall be a ſufficieut juſtification ; as if an officer has a 
writ, or warrant againſt a perſon, who will not filter himſelf to 
be arreſted, he may Juſtify , a beating, or even a wounding, in an at- 


; tempt. to take him. 4 But a batter * canhot / be juſtified by an ar- 


reſt, under proceſs only „it wt oply Juſtify the aſlault for to juſti- 


fya battery, reſiſtance or an attem 2 reſcue himſelf out of cuſtody, 
2 mould be ſhewy/; unleſs it be ji 
| on. 155 hands; in which way only 4 Ade may juftify beating, 


ed by wa y of gentle zm poſiti- 


Without ſhewing any reſiſtance or atteinpt to reſtuè. 4 98 3 


S8o in the exerciſe of his office, a hi warden, and by 1 
of e, a tythingman, may Juſhify 1 taking off the hat, or laying 


| and 
2 x. Ein. 386. b Star, 188. | cHawk. b. <= 130. d2 | Strange 10 4% 
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hand ona perſon who is diſorderly in the church, or meeting, and 


- turning him out for diſturbing the con gregation. 
80 a perion may juſtify even a mayhem, if done by him as an 


officer of the army, as a puniſhment to the . was n 
of" orders, or other military ermo. OO 


b A man may juſtify for an aſſault, and battery 05 any one, ; 
who aſlaults his wife, Parent, or. child, if done in the defence. A 
wife may juſtify an aſſault in defence of her huſhand. A ſervant 


may juſtify an aſſault in defence of his maſter, but anaſter cannot ju- 


ſtify in defence of his ſervant ; for the maſter may have an action 
egainſt him, who beats his ſervant, for the loſs of ſervice, 9 a 


ſervant can have no action for the beating his Wiler. 


Any perſon may juſtify fach acts, or affault, as ſhall be neceſſary 
to prevent perſons from fighting, and breaking the Peace. 


« A perſon may juſtify the battery of one who; attempts We 5 


fully to diſpoſſeſs him of his lands, or take awzy his goods. But 
in caſe of an entry on the lands, it muſt not be juſtified, as a battery, 


but as a gentle impoſition of hands. 4 Where the injury is a mere 
breach of a perſon's cloſe, the. defendant cannot juſtify a hartery, 
without a previous requeſt to departs but it is otherwiſe, if one 
dreaks down a gate, and enters with force, wy. 1511 for there it . 


* 


is lawful to oppoſe „%% I 59 


A parent may give reaſonable correction to his child, a ed 
to his ſervant, or apprentice, A ſchool- walter to his bon. , or a 


_ goalerto his priſoner. 


Wherever the aſſault, or 8 proceed * the plaintiff 8 own 
fault, it is a ſufficient juſtification of the defendant, So where the de- 
fendart can prove that the firſt aſſault proceeded; from the plaintiff, he 


is excuſcable, & If the defendant proves that the plaintiff firſt lif. 
ted up his Kick to ſtrike him, and offered ſo to do, it is a ſufficient v 
afſault to juſlify his ſtrik ing the blow; for he need not ſtay till the 

Naintiff has wit track him, for he might be diſabled »Y the | 


blow. 


There moſt n — between en given and 


all w. 9.29. 38 £0. fare. e . . en. F . 1 


4 2 Falh, 641. „ Hawk. P. C. 140 F Eſpin. Dig. 388. Cro, Jac. 366. 
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the firſt aſſault, for every aſlault however ſmall, will not juſtify an 
enormous battery. The rule is, that thedefendant may.ſtrike ſuch a 
blow as is neceſſary in his own. defence. Therefore if a lixtle 
blow be given by one to another, and he gives in return ſo violent 
a blow, that be maims the. other perſon, he cannot juſtify it, on the 
ground that the firſt aſſault was made on hin. But if the plaintiff 
ſtrike the defendant, and a ſcuffle enſues, and the parties cloſe im- 


mediately, and in the ſcuffle: the defendant maĩima che plaintiff, be 
may juſtify on the plea, that the plaintiff made the firſt aflault, 


It is ſaid that If an aſſault happen 3 in a ' chorelioyard; the defen- 
dant cant ot juſtify under the plea, that the plaintiff committed the 
firſt aſſault: for the law fo abhors violence in churches and church · 
yards, that it will not allow a man to ſtrike there even in his own 
defence. This is clearly: 4 redie of the ſuperſtition of the dark ages, 
Þar I preſume this will not be deemed law in this enlightened pe- 
riod, when mankind hae OE that holineſs cannot whey! argc 
cue of mere place, e eee 


The e by th Sena 55 2 be pleaded wecially 
in bar of the action, hut by aur 1 * ** may be * in 
| evidence under the general. iu. „ dota ge 


3. I am to conſider the actions that can Ns 3 recover 
damages for the injury of aſſault and battery. 1 


1. Action of treſpaſs with force and arms, commonly a 
Aſault and Battery, is the proper remedy at common law. The 
declaration muſt charge the facts to be done, with force and 
and apainſt the peace, or do that purporr. + The offence. ſhould: be 
charged fully and poſitively, aud not by way of recital, as 5 whereas 
the defendant on a certain ay made an aſſault. N 


c The declaration in affau]t dg battery, cannot tlay the efferios 
on a day certain, and on divers other days and times, for an af- 
&ult is one entire individual act, and cannot be committed at di- 
vers times, nor laid with a continuando, for upon ſuch a declarati- 
on, it is inipoſſible for the detendant to know whether the plaintiff 
means to prove one affault only, or N and therefore he can- 


not be prepared to juſtify. 
| For 
i Ceo. Jar. 367. 61 Stray. Ez. cCowp. 229, 42 Lg. Ray. 1208. 
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For a battery to the wife, the huſband and wife muſt join in 
the action, and it muſt be laid to their damage, becauſe the huſs 
band is put to expence for her cure, and in bringing the action; 
and the right of action could ſurvive to the wife; to whem the in- 
| jury was committed. If therefore it be laid to hi; damage only, 


the declaration:is ill. For an aſſault and battery committed upon 


both the huſbagd; and wife, be muſt bring an action alone for the 
injury done to Sn ee cannot om 8 an action for ſuch an 
IurFe FAQ 277 -£ veg FEE SEL IT TOE 27 ; 1 * 


As exery zreſpaſs is in it's nature 1 and feveral, . ſan- 
| Fa perſons are guilty. of an aſſault, andqbattery, the plaintiff may 
bring his action againſt them all, or againſt part of them, but can 
bring one action only. If they plead ſeveral, and diſtind b pleas 
that haye ſeparate trials, and which do not avail them, entire da- 


mages muſt be affeſled and nat ſeveral. Part may be convicted, 


and. part acquitted. A recpvery againlt one will bar an action 
againſt another joint treſ paſſer; for a plaintiff ſhall have but one 
ſatisfaction for an injury, tho' the afſault and battery be commit- 
red by ſeveral, and tho” his' actiop be brought either joint, or ſeve- 
ral. The jury canfiof ſever the' damages, vhere action is brought 
againſt ſevera], ſo as to give more agaluſt one, than the other. 


Rd Titie'plaintiFhas once recovered damages, for the aſſault and 
battery, he cannot afterwards rerover in a new action, for any fur- 


cher wiſchief, or injury ariſing from the ſame hattery. As where 
aſter the plaintiff in this action, had recovered damages f for the bat- 


4ery, a piece was cut out of the ſkull in conſequence of the former 


| wounding, for which he brought. a ne action; but it was held 
not to lie. For the battery i itſelf x was the ground o the action, and 


the injury the meaſure of the damages; but here the ground of 


he action was _ by the former recovery. 


1 . *% 157 * 


| 8 In; an aQtjon by the Wag and wife, for the battery ot the 
wife, on the general iſſue pleaded, the defendant mall not be allow. 


ad to prove, or go into evidence that the woman is not the wife of 


the plaintiff, for it ſhould be pleaded in abatement, ry that the 
plaintiff night meet the objection fairly. | 


F If the declaration charge the aſſault and Vörbery! to * com- 


mitted 
ar 1 py L Oro. Jace 118. «„ Yelv, 68. d Salk. 11. 1 ita 8 
Lit. ſec. 4 | 
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mitted ! in one town, and on trial it ſhall be proved to have been 
committed in another, it is good becauſe this action is tranſitory, 
« If the treſpaſs-were done on the fourth of May, and the plaintiff 
alledge the ſame to be done on the firſt, or fifth of May, when no 
treſpaſs was done; yet if upon the evidence it appear that the 


trefpaſs was done before the action was brought it is ſufficient. It 


muſt further be obſerved, that the treſpaſs muſt have been done! not 


only before the bringing the action, but alſo within the time, not 


excluded by the ſtatute of limitation : and let tlie day in the declara- 
tion be alledged to be on any day within that time, and let the 
proof be of any other day in that time, it is good. 


i 2. A qui- tam proſecution, grounded on the eng, may * 
brought by. the party iD OY to recover N for an * * 


n | 1 . 1 


In all caſes of aſſault and With there i is not only a \ private i in- 


Jury done to the 3 but the public peace is diſturbed, and 
| broken, Such an act is therefore denominated A breach of the | 
peace, and the ſtatute inflicts a puniſhment by fine upon it, in be- 


half of the public, and provides that the wrong- doer ſhall pay juſt | 
damages to the party injured. By the common law, theſe acts are 

conſidered in a ſeperate view, being called an offence agaiaſt the 
peace, as it reſpects the public, and a treſpaſs s it, reſpects the indi- 
vidual, The party therefore brings his private act ion for the re- 
eovery of damages, and the public inſtitute a proſecution againſt 


| him for the crime. Of courſe, by the common law, there is us 


connection between the public, and the party in proſecuting an of 


fender for an aſſault and battery. But when our ſtatute made te 


ſame acts an offence againſt the public peace, and a treſpaſs againſt 


the party injured, and directed courts. to ſentence the offender oy 


conviction, to pay a fine to one, and damages to the other ; the 


| neceſſary conſequence was, that by a principle of common law, 
aclions qui tam would lie upon the ſtatute, by which the public, and 


the party might proceed together, to puniſh the offender and reco- 
ver damages : for this Joining of the public and the party by the 


ſtatute, is the ground of all actions on the ſtatute. | A it was the 


object of the ſtatute that ſich offender ſhould be arreſted and bold- 


en in perſon for trial ; which appears from the clauſe of the ſtatute 
is N 
2 Co. Lit. 283. 18 
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ie ſuch offender to be bound over to court, and as the of. 
Fence is of ſuch a nature as to juſtify an immediate arreſt by warrant, 
the practice upon the ſtatute was to proceed by information qui- 
tam, and arreſt the n in me ſome manner as in a criminal | 
3 DW ; 


: Information qui-tam upon the ſtatute avainf braking the peace, 
: muſt be i in the name of the ſtate, as well as in the name of the party 
complaining : it muſt be addreſſed to ſome afliſtant, or Juſtice of 
the peace, the facts mult be ſtated in the information, in the fame 
manner as in a declaration for aſſault and battery; it muſt conclude 
- againſt the ſtatute, entitled, an act againſt breaking the peace, or 
contrary to the form and effect of the ſtatute, 'in ſuch caſe made 
and provided and to the damage of the plaintiff ſuch ſum as he 
thinſcs proper to demand; and the authority to whom. the eom- 
plaint is addreſſed, may iflue a warrant, and the defendant may 
forthwith be apprehended, and brought before the authoriiy to 
Whom the complaint was made, or any proper authority for trial. 
If the damages demanded do not exceed the ſum af four pounds, 
| then the aſſiſtant or juſtice of cha peace to whom ſuch information is 
returned, may proceed to bear and try the ſame, and render judg- 
ment thereon; but if the ſum demanded exceed four pounds, then 
ſuch court has no other cognizance of the caſe, than to enquire whe- 
ther there is probable ground of action. If he find there is proba- 
ble cauſe of action, he muſt recognize the defendant to appear be- 
| fore the next county court in the connty ; but if he finds thers is 
no probable cauſe of action, then he may diſmiſs the proſecution. 


The general principles reſpe&ing informations qui-tam upon ſta- 
tutes, will be fully diſcuſſed when we come to treat of that ſpecies 

of remedy. This will be ſufficient ro illuſtrate what is peculiar to 
| this remedy, as far as it e the wan of _ for afſaule 

and battery. | 


3. s As malicious, and ol winded 8 vin 38 come. 
mit aſſault and battery, in ſuch a ſecret manner that the ordinary 
legal evidence cannot be obtained, the ſtatute has calculated a re- 
medy for ſuch caſes; by which it is enacted, that if any perſon 


ſhall break the peace by ſerretly, aſſaulting, beating, maming, 
| _ wounding, 
& Stat. 189. | 


g 
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wounding, or hurting another, the perſon ſo aſſaulted and injured, 


making application and complaint to che next alnſtant or Juſtice of 
the peace, ſhewing him what wonnds or burt he has received there- 
by; ſuch aſſiſtant or juſtice, ſhall forthwith grant out a writ to the 
ſheriff of the county, or his deputy or conſtable of the town, where | 
duch aſſault ſhall be made, commanding them, or eirher of them, to 
b arreſt, and bring before lum, ſuch perſon fo aflaulting, to anſwer 
ſuch complaint; who, upon oath being made agaiuſt him of ſuc ch 


aſſault, and of the wounds © or bruiſes thereby received by the pe 


fon aſſaulted and beaten, ſhall be bound in a ſufficient bong, with 
ſureties for his appearance at the next Gunty court in that. county, 
to anf wer to the complaint; and 1 in caſe of refuſa! to become 
bound, may be committed to the common goal, there: to remain till 


tlie next ſellion of the faid county court. 


And ir che Pert ſo dam or committed ſhall not on trial of 
the caſe, ſatisfy the court, that he was at ſome other Place at the 
time, the ſaid afault was malle, and was not the perſon who gave 


£ 


4 


it, he ſhall be adjudged guilty ; und ſhall be ſentenced to pay tho 


perſon aſſaulted, and injured; all ſuch damages as he ſhall have ſaſ- 
tained by ſuch affault and beating ; of in cafe ſuch damages cati- 
not then be computed, the offender mall give bond with ſofficient 
ſurety, or ſuretfes, to pay all fach damages as ſhall afterwards be 
awarded by ſaid court at ſome future ſeſſion, to which ſuch caſe 


ſhall be continued, together with colts of proſecution ; q and alſo to | 


Pay to thetreaſurer of the county, ſuch fine as the laid court mall | 
order, not excecdiy g Twenty 5 , and ſtand committed till ſuch 
ſentence. ſhall be performed. 


In the caſe'of Northrop hg Bruſh 1 a . com- 
1 was, that the defendant Bruſh; invited Northrop to the cof- 
fee-honſe in Neve Haven, into a private room under the pfetence 
of buſineſs, and did there aſſault him with loaded piſtols ; chat thie 
other defendant, Iſaacs, did come into thẽ room, and conibine with 


: 


23 


34 


. 270 


'Bruſh, and that they did further aſſault, and beat the plain intiff; ; No 


—- 
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und on x general demurrer three exceptions wert taken, that it did 
not appear from the proceſs, that the plaintiff ever charged the 
defendants under oath with facts complained of, or that he fhew- 
ed his wounds to the juſtice, and that the afſiult complained df was 
committed in a public place by a plurality of 'perfons, ſo that the 
Plaintiff had ſufficient remedy in tlie ordinary courſe of Iaw, and 
Bad no occifion, nor right to recur, to the ſtatütory mode of redreſs, 
| which was only intended to give relief where from the nature of the 
tranſaction, ordinary proof could not be obtained. But the court 
determined that making oath to the facts and ffiewing the Woutids 
to the Juſtic ice, was proper evidence for the juſtice to proceed upon, 
and that it was to be preſumed that this Was done ; but that it was 
unneceffary for Him to ſet forth tlie evidence on which die proceet- 
ed, or if it was, that this muſt Be taken dv antage uf under abate- 
ment; for the demurrer does not. go to the form of. the proceſs, . 
but the ſifficiency. of complaint; ; and that two perfon might joint- 
Iy commit aſecret aſſault, if out ofthe Preſence, or view of others, 
and altho! the. perſon aſſaulted may proceed againſt ene in the 
cammon action of treſpaſs, and take the other: for a witneſs, yet he 
is. not obliged to reſort to that method, for one alone might be 
unable to pay the damages, and ĩt might be unfafe for him to reſt 
upon the reſtimony of a perſon, whoſe malignity had induced' him, 
205 join in a ſecret attack upon his perſon ; and it is for the public 
peace that both 2flailants ſhould be complained. of, that they may 
be puniſhed criminally. 
Having deferibed the ſeveral kinds-of remedies for the f injury 6f | 
aſſault, and battery, I mall make ſdme remarks upon the rule of 
eſtimating damages. The ſtatute has firiiiflied @raoft excellent ti 
for this purpoſe: ; that damages: ſhall-be. given, and a fine "inflicted, 
æxàccortling to the. merit of the offence, as ſhall be judged juſt: and 
reaſonable, upon conſideration. of the parties, the inftrament, 
the: danger, the time, place, and provocation. Ia the eſtimat ion 
3 the characters of the parties are taken into wew with 
: the greateſt propriety. A man af honor and: reſpectability, will 
be entitled to'much larger damages than a worthleſs, unfee ling fel- 
low, becanſe his ſenſihility will be mneh more wounded ; and in 
"tht proportidn, damages biighr'to be Uſtimated': for there are ma- 
1 perſons wht are ſuch mat they void eftinrite tue d. 
* ren, merely by the degye® of bodily pain they experi- 
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enced; while others, diſregarding the pain of bofly, would feel the 


keeneſ indignation, and reſentment, for the indignity, inſults, and 
affront which they ſuffered, The injury may be aggravated by 
the nature of the inſtrument.—-gs if i it be ſuch as expoſes the life of a 
perſon ; by the danger of the attack, and the degree of the wounds, 
and by the time and place, as if it be in ſome public place, when 
people are afſembled upon ſome public occaſion ; or when a perſon 
is in the performance of ſome public duty. Provacation can never 
wholly excuſe an aſhult, becauſe words can never julitfy blows ; 
but this may operate greatly in mitigation of damages. Ha pore 
fon ſhould by abuſe and inſult, provoke:the reſentment, and · wound 
the feelings of another to that degree, that the perſon abuſed, im- 
pelled by the ſudden impulſe of paſſian, ſhould inſtantly avenge the 
Inſult, by ſtriking him, he would be entitled to recover but a very 
Kall ſum in damages. For allowance muſt be made for the · feel· 
ings of human nature; and the man who makes uſe of ſuch intole- 


| _ abuſe and provocation, deſerves but little compenſation for 
an jvjury which originated from his own miſconduct and in ſuch 


caſes a jury ought never to give a verdict for ſuch damages as will 
carry the coſt. Damages may be alſo leſſened by the conſideration 
of a provocation ariſing not only from the abuſe of mygelf, but of 
my; kette, ſon, or my friend : and in Such care the keen as 


„ >> 


offered to his relations 0 or ene maſt be highly appended; and 
ought greatly to diminiſh.the damages. No. infult will more ſtrong· 


1y excite the indignation of a man of feeling, than abuſing and de- 


faming his papents ; and the man who js capable of inſulting the 
father in the preſence of the ſon, merely to provoke the ſon, muſt 
be a ſtranger to every generous ſentiment, and his heart muſt be 


wound up to the higheſt pitch of malignity and brutality, | 
In the eſtimation of damages, we muſt canſider whether the hat- 


tery was the immediate effect of the provocation; or whether: after 


the paſſions had time to ſubſide, 3 it be a cool deliberate act of revenge. 


If a perſon be abuſed by another out of his preſence, and then in- 
head of appealing to the Jaw for juſtice, be ſhould become the 


avenger of his own wrong, in the hour of mature deliberation, it 
muſt have far Jeſs effect in the mitigaUon of dawages, than where 


— 
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| the battery is to be conſidered as the inſtantaneous and irrefiſtidle- 
effect of the provocation ; for we are not to encoura ge mankind i in 


the practice of appealivg to their own arms to avenge their wrongs; ; 
but only to excuſe it where' it is prompted by the ardor of thoſs 


noble feelings which onght never to, be eradicated from the hunan- 


heart. . | N i 


But the 3 object of the law 5 be to prevent perſonal 85 
olence in every inſtance; for it not only diſturbs the public peace, 
but muſt be acknowledged to be a very unfair and unequal mode of 
deciding controverſies. It is not he who has tlie juſteſt cauſe, but 
he who has the ſtrongeſt arm that gains the victory. 


e : | EY ; | 1 . 
Damages ought ſo to be calculated, as to diſcourage provocation 
on one hand, and affault and battery on the other. But where a 
perſon. aſſaults and beats another without any juſt cauſe or provoca- 


tion, eſpecially if he be a man of reſpectable character, then not 


only heavy, bat alſo exemplary damages ouglit to be given. For 
as the preſervation of our perſons from violence is an object of the 
higheſt importance to ſociety, and as no man of ſenſibility would 


ſuffer it for any pecuniary conſideration, f it is neceſſary ſuch. high 


damages ſhould be given, that the example may operate upon men- 
kind, to deter them from practices that are deſtructive of publie 


5 and priyate happineſs. It 189 pleaſing conſideration which 


xhibits a promiſing proſpect, that the growing miuldneſs of the 


manners of the people render it rarely neceſſary for an ation of ; 


allault and battery to dif grace our courts. 


II. I proceed to r the injuries that t aft a man' 5 health, 
__ the modes of redreſs. ä 


a If a phyſician or ſurgeon undertake the c cure of any Wo or 


diſcaſe, and by negle& or ignorauce, ine perſon is not cured, or 


materially injured in his health, he may recover damages for ſuch 
injury. For it is a ſettled principle that bad practice is an injury at 


common law, whether it be for curioſity and experiment, or by negs 


lect ; becauſe it breaks the truſt which the party liad placed in the 
phyſician, and tends to the deſtruction of the patient: but this rule is 
confined toſurgeons and phyſicians, who make a public profeſſion 


2 Black, Com. 122. 2 Eſp. Pig. 369. 2 Ld. Ruym. 214. 
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of the buſineſs ; for otherwiſe it is the plaintiff's own folly is truf oy 
to an anſkilful . unleſs ſuch 8 2 Leen: ed xd ock 
the cure. | 


a Any deviation from the eflabliſhed mode of praQice, ſhall be 
deemed ſufficient to charge a ſargeon in caſe of an in jary arlſing to 
the patient, and upon this ground an action was adjudge d to lie 
againſt the ſurgeon and apothecary, for breaking the callous of the 
plaintiff's leg, after it had been ſet. It appearing that it was done 
unſkilfully, and out of the common courſe of practice, and for the | 
ſake of making an dave Men with a new inſtrument. 


b If the health of a perſon is impaired i in a conſequence of the a of 50 


another, as ſelling him bad wine, which injures his health, action 
will lie. So for exerciſing a noiſome trade in the neighbourhood, | 

which produces the ſame effects. As where an action was brought, 
for erecting a brew-houſe, and burning ſea- coal by which the air 
was infected. So for erecting a tallow-furnace to the annoyance _ 
by the ſmell of the Plaintiff 8 hou and family. So alſo for 42 

flaughter-houſe, - « | 5 


Thefe injuries Are - RIA with Koie and are the necef. 
ſary conſequence of ſome tortious act, or ſome cul able omiſſion. 
To recover damages for them, actions of treſpaſs on the caſe will 
. For fich 5 injuries the remedy was deviſed in conſequence of 
the ſtature of Weſtminſter the ſecond, as I have already mentioned, 
bat which have never been claſſed under one head, ſo as to aſſume 
a ſpecific name: they are therefore called by the name of actions 
of treſpaſs on the caſe, For as there is no particular form preſeri- 
bed and ſettled for redreſſing theſe injuries, every man has a right 
to {tate his whole cauſe of complaint. at length; and if by the ge- 


neral principles of 115 he is entitled to relief, his action is main · 
tainable. | | 


II. We proceed to SE the ifortes that affect a man 8 
E , and the modes of redreſs, | | | 


A man's reputation' may be affected by flander. This is Abe 
to be the defaming a man in his reputation, by ſpeaking, or writing 


words concerning hun, falſely and maliciouſly, by which he ſuſtains 


an 
@ 2 Wilf. 359 5 Rol. Abr. 90. Hutt. 135+ cio. ms bes c Deya- 
volion vs. * bop. G. 1794. . I 


NR d ACTIONS FOR INJURIES 


Ah in character or in property. Slander may be commitzad, 


by wards, or by writing, pictares and ſigns, which are called libels, 


I ſhall firſt conſider ſlander by words, and then conſider libels, 


1. Slander by words may be where the words are in their na- 
on act janable, and where they are actionable by wn * omg 
ſpecial damage ariſing from hem. 


1. Words are actionable in 88 whieh 1 or . 


. the charge of ſome wel and which bring him in danger of ſome 
kal puniſhment. 


To make words actionable, it is not neceſſary that they charge 
2 crime which endangers a perſon's life; but to charge a perſbn 
with any crime for which he is liable to a profecution, is actiona· 


ble. The words muft charge a fact to have been committed; for to 
charge a man with bad or evil intentions, is not ſufficient. 4 Ay 
where the defendant faid of the plaintiff, he is a brawler and 


quarreller, and gave his champion counſe} to kill men, and then fly 
the country; theſe words were adjudged not te be actionable, for 
they charge no fa& committed, and the purpoſes and intentions of 


worgs were, he is a troubleſame fellow, and I doubt not to ſee him 
ndifigd at the next aſſizes far ſheep-ſtealing. Theſe words were 
adjudged nor to be ae as not charging the party AA any 
fact committed. 

But it is not neceſſary chat ths words onglickly expreſs 3 
charge of a crime; it Is ſufficjent if they import or imply ſuch a 
ebarge. To ay that a man was put in the round-houſe for ſteals 
ing ducks at Crowland, was, after verdict on a mation in arxeſſ 
af judgment, held to he actionable, becauſe the words imported 2 


charge of ſtealing, and the jury had found them to be falſe and ma: 


licious. So where upon a colloquium or converſation of the death of 
2 certain perſon, the words were, ypuare a bad man, and I am tho- 
roughly convinced that you are guilty, (meaning guilty of the mur- 


der of ſuch perſon) and rather than you ſhould want a hangman, I 
will be your executianey : becauſe the word guilty, implies a ma- 


Ticians-+#wtent, and can only be applied to famething which is uni- 
n allowed to be a crime ; and n words, ac 
than 
4 x Eſpin. Digeſt. £29. Fingþ's Law, 186. 6 4 Coke 16, l. e Hutte 18. 
& 2 Wilſ. 30 „ Comp. 276. POE CEC 


Þ may withayt action, are nat puniſhable by law. s So where the 


as 3 . 


1. ˙ AA ͤͤ oa 


AFFECTING PERSONAL. SCS. 


Than you ſhall want a hangman, J will be your executioner, clearly 
ſhew what ſpecies of death the defendant meant 5 and manifeſtly 


B import of a charge of murder. But to fay that a man is the cauſe 


of the death of another is not actionable, becauſe a man may inno- 
cently be the cauſe of another's death. » So where the defendatit | 
faid to the plaintiff, I know you very well, how did your hiſband 
die? The plaimiff atlfwertd, us you may Tit pleaſe Ged. The 
defendanit anſwered tio, he died of a wonnd you gave him: After 
verdict, the words were held to be uRtiotizble, betauſt From tlie 
whole fram̃e of them, they were ſpoken by way of impuetton, 


Itis neceſſary that ſlander ſhould be taken by the implication of 
words, otherwiſe it would be in the power of any man to lander 


| whom he pleaſed indirectly, and he could never be N 
5 pay damages for the 1 injury. 


5 Adjective words are actionable 8 l 1 
act cominitred, or not. To ſuy of a than that he is a pez 
knave, is actionable, becauſe the word perjared import thaF che 
att of perjury had*bern'committed ; but thy that. u mum cu 
thieviſh or ſeditious knave, i is not actionable, for theſe wordv unty 
import an inclination to edition aud theft, met tht ihe berg ws 


ever guilty of either. 


r Tho the words might V 
appears chat tl facts ehargetl could not have happened, this action 
will not lie, «s'whorethe-plaimiff declared that the deſendant hav- 
ing a wiſe then living; ſaid of che plaintiff, he has killed my-wiſe, 
he ĩs arraitor:; it was held on demurrer that the words were not 
actionable, becauſe the wife being living, the crime could not have 
been committed, and therefore the plaintiff could never be brought 
into danger. But tho the principle on which words charging crimes 
are actionable, is ſaid to be becauſe the perſon ſlandered js thereb 
expoſed to a criminal proſecution; yet words that falſely charge A 
perſon with the commiſſion of a crime for which it is faid he has 
once been puniſhed, and To not Hable to be again puniſhed, may be 
actionable; and by the Jamerreafon words charging the*commilti- 


on of a crime a profecution for which is barred by the ſtatute of 
Limitations are aRionable : otherwiſe mankind can defame each 


5 2 
* 
* 4 1 * * ba 
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other with impunity. The caſe already mentioned of charging 
a perſon with being put in the round hou#: for ftealing ducks at 
Crowland, comes within this deſeription for the words tliemſel ves 
ſhew the puniſhment. e So. an action lies for ſaying of a man 


that he was whipped for ſtealing ſheep, for the words amount to a 


charge that he was convicted of ſheep ſtealing. 


5 b It has been adjudged that words charging a crime to have | 


been committed, thoꝰ at ſueh time that a proſecution would be bar- 
red by the ſtatute of limitation, are actionable.” | 1 


Words are actionable where the ſpeaker een a 1 told 
him by ſome other perſon, ſuch words being actionable. It was 
formerly the practice to aver that ſuch perſon never told ſuch ſto- 
ry ; as where a woman brought an action againſt a man, for ſay- 
ing that another had reported that he had had the uſe of her body, 
it was occurred that ſuch perſon had never reported ſuch ſtory.— 
But in a modern caſe. upen motion in. arreſt of judgment, the 
words, Thou art a ſheep ſtealing rogue, and farmer Parker 
told me ſo, were held actionable, tho' it was not, avered chat 
farmer Parker did dat tell the defendaut ; becauſe this as. not 


Ge 


e Words a are Ace in themſelves which operate to TN 


a man from ſociety. e As to ſay of a man that he is a leper, or 
hath got the leproſy, is actionable, for a leper ſhall be removed 
from ſociety. So are the words mat a man is full of the pox, I 
"marvel you will eat with him. Bat the words muſt charge the per- 


ſon with having ſuch diſorder at the time of ſpeaking the words, 


for if not, the words do not operate to exclude the perſon from ſo- 
ciety. g As ſhe has given the bad diſorder to ſeveral i is e 
e as not een in the preſent tenſe. It e 


2 


neſty, and ability. h As to tay of a phyſician, that he is an empl- 


: rick, quack, or mountebank—or that he has killed a patient with 
his phyſic— i of a lawyer that he is a Knave, dunce, cheat, 1 rogue, 


barrator, or extortioner ; k ſoto ſay of an attorney, „what does 
he pretend to be A lawyer ! he is no more a lawyer than a devil, w 


is actionable. | 6 'S 
7 Rol. C. J Webb v. Firch, Sup. C. 1593: © c., 162. 4 Sayer 


266. 1 Roll. Ab. 44. 225 28 44 Cok. n as bi . Ab. 54. 


. 4 Will, 59 1 46 $478 #0455 % 


5 2 are it „ ationable which injure a n in 
bis trade, or profeſſion. Theſe are ſuch as charge a want of ho- 
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the like. 
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# 80 "x one fayso of 4 merchant heis is a ' bankruptly| knave, or that ; 
lie will be a bankrupt i in two days, or ſuch like infinuation, theſe 
words are actlonable. So are the words, cc he is a ſorrowful pi- 
* tiful fellow, and a rogue, and ompoynded his debrs at five ſhil- 


; tings 3 in the pound—or | he is a pitiful ſellow, and "cannot p- pay bis 


debts— he i 18 a cheating knaye—a bankrupt knave—a bankrupt— No 
he is not able to pay fix pence in the pound to his creditors,” and 


When words are uſed to any perſon which Are applicable to 
lis profeſſion. or. calling, and tend to ſcandalize ir, they ſhall be 


| taken as applying to it, and be actionable; as where one ſaid to an 


attorney, or clerk of the King” 8 bench, Who was ſworn to deal 


without corruption, ſpeaking of the manner. of his dealing i in his 


profeſſion; you are well known to be a corrupt man, and Jeal 


 rorruptly. Theſe words were adjudged to be aclionable, as ſlan- 
dering him in his profeſſion, to which the words referred; for 


words relating to u perſon Wall be en of the condition of | 
the perſon. | | | 


4 Words arein 'themizives atonable which are . in oe 
rogation of a perſon in any office of dignity, truſt, or profit, Such 
words are actiouable in reſpect of theſe perſons which would not 
be held ſo in the caſe of a common perſon. 0 To ſay. of a judge 
that he has rendered a falſe, or corrupt judgment ; or chat he has 
but one ear, intimating that he hears but one ſide of a cauſe, i is acli- 
onable. To ſay of a juſtice of the peace—-- that he Is a common 
barrator, Ja falſe juſtice, g a forſworn Juſtice, 5 a half-ear'd juſtice, 
and will hear but one fide—i or that he covereth, and hideth fe- 
lonles, and is not fit-to be a juſtice—4 or that he is à raſcal, vil- 
lain, and liar, are actionable words. / But to fay of a juſtice, 
that he is an aſs, and a peetle- headed juſtice, i is not ationable, be- c 
eauſe theſe words only imply a want of ability. » So when the 


words do not charge a perſon in ſuch truſt, or office with any 


breach of his duty, or oath, with any crime, or miſdemeanor, 


| whereby he has ſuffered any temporal loſs in his fortune, office, or 
in any way whatever, but are ſpoken as matter of opinion, as to 


ſuch 1 N ſuch words are not actionable. As where 


42 5 Bac Abr, 493. 33. 1 4 a 16. Co. Eliz. 305. et 197» 
e Hob. 140. f Cro. Eliz. 358. g 1 I. ev. 280. þ Cro. Car. 223. 14. 1 16 
1 8 W 270. { Salk. 695 m '3 Wilſ. 177. 


| the plaintiff being a knight of the ſhire in the county of Surry i 
England, the defendant at a meeting of the freeholders, of the 
county uſed the following words: As to Mr. Onſlow you T 
as well inſtruct the Wind, and ſhould he promiſe his affiſtance, 

ſhould not expect it.” Thefe words were held not to be Ae 
able, as charging no crime, but being merely matter of opinion— 

and to impute to any man the mere defect of moral virtue, moral' 
1 duty, or 9 which render a ran obnoxious, is is not actiona- 
ble. | 


Words not 2Rfonable if themſelves may Be ſo b = reaſon of 
ſome ſpecial damage for wlierever a perſon publiſhes a falſe re. 
port reſpecting another, by which he ſuſtains temporal damages, 
he ĩs liable to an action. Such are the 1ofs of 8 marriage, 
buſineſs, or ſervice. | 

To calla divine > heretic, by which be loſes Carbs, 1 is 
actionable. 5 So where the defendant ſaid of the plaintiff (who was 
fon and heir to his father) that he was a baſtard— an action was 
adjudged to lie, for it tended to diſinherit him of the lands whiek 
Would deſcend to him from his father; but it was further re- 
folded that if the defendant pretended that” the plaintiff was 4 ba- 

ſtard and he himfelf the next heir, no action lies, för it is aclaitn 
of right. And im ſuch caſcs ĩt is not neceſſary that the dant- 
age afifing from the words be certaidl and immediate; for if it be 
; probable' and remote, it will maintain the action. 7 4 
| ded, 


To ſay of 4 oma that'ſhe i tidbaſſe, that ſhe has had 4 they 

child, or any thing prejudicial to her eharacter, by which ſhe ſuſ- tene. 
tains a loſs of * is a&ionable. The fame . ap- actio 
plies tu men. an Ac 


« Words by lieb 4 man ing a 150 l in his at or r buſineſs, = 1 
are actionable. As where the plaintiff declaręd that he was an inn- no 
Keeper, and the defendant ſaid to him, thy houſe is infected of the 1 

pox, and thy wife was laid of the pox, was held to be actionable, GT. 
for it was diſcredit to his houſe, and” gueſts would not reſort thith- 
er. But in ſuch caſes it muſt appear that the words from whence 
the injury ariſes were uſedir ina converſation conterning the plain- ; 
| 785 40. Zu 6. bidew. 0 Gio. Car- 213. 70. 16. 0 rie a 
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af 3 3 and buſineſs. « But where. the words muſt KK refer | 
to the plaintiff” 's trade or calling, they 1 ſhall be ackionable, tho no 
colloquium « or converſation i is found. | 


If a perſon to prevent a ſervant * 8 a 3 hd her: 5 
a falſe character, it is actionable; but in ſuch caſes ĩt muſt appear 
to have been given maliciouſſy, and with an ill intention, for tho 
the character given is falſe, yet if no malice appear, the action 
will not lie. o if the words are ſpoken privately, and jg c coafi- 5 
dence. As where A ſervant brought , her action againſt a former | 
miſtreſs, for faying toa perſon who came to enquixe her charaQer, 
that ſhe was faucy, : and i impertinent, : and often lay out of her own | 
bed ; but that ſhe was 2 clean girl ang did her work well. Tho * 
the plaintiff proved chat the, was prevented by this from getting 2 
place, yet this is not to be conſidered as an action in the common. 4 
way for defamation by. words, but the gilt o of it muſt be the malice 
which is not implied from the occaſion of ſpeaking, but muſt. de 1 
expreily proved. This was a confidential Kerker, 50 abe 
not to have been diſcloſed. | | | 


14 


I ſhall now conſider cbeconbrucos of 8 inapend 5 e 
Na Juſtification , of words, and ſpecial damage. 


41. The old rule of the conſtruction of words was, me iy. 
were always to be taken iy the-milder ſenſe, but this is now ee . 
ded, and the rule js that they mall be taken in that ſenſe in which” 
they. would be underſtood by choſe who heard them. „All the ſen- w 
tenge mult be taken rogether, for tho pgrt-'of the words may be 
actionable, yer they may be ſo explained by the reſt, as not to bear 
an action. As if one ſhould call another a perjured kyave, yet in 
the ſame ſentence, if he ſo expreſſes himſelf, that it cannot be ap: 
plied to perjury in a court of law, but merely to utterin ga falmood, 


the ſubſequent words explain] the ee 155 BY er are l my 
a20tionable. | 


- _ 


/ Where words are 1 which "Bc: an Ms & te”. ic. 
dr with an intention to defame, the court will. Not. ſtrain to find. i1 
an innocent meaning for them. As where the defendant ſaid ta 
che plaintiff, how did y your - baſband die? ? The plaintiff agfugred, 
een if it Please Sen. The Sefengant 7 no, hs ny 


«2 Lev, 62. þ Bul. N. p. 8. eld 6 237. B 
4 $0. vs {Sil Repr 243, | em. n 3 4 yl. N. Ya 
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of a wound you gave him. On not guilty pleaded, the plantifhad 
a verdict, when it was moved i in arrel} of judgment, thar the words 
might have an innocent meaning f as that the Rrroke might. have | 
been given by accident ; but the court ſaid that the words bore "ſp 
ſcandalous meaning, ; and that they would nat endeavour 0 find 
out: Hay: they: mig de ſpoken: wink an nech meaning. 


- \ So on the = hand, courts will not put: a forced conſtruction. 
t, on words which may bear an innocent meaning. As where 
a OO were ſpoken of an 'artarney—He } Is a common main - 
tamer "of ſyits—they were keld' not to be actionable, for to main: 
tain ſuits 1 18 his buſineſs, and the words ſhall not be conſtrued ta 
import br charge of maintenance, , when applied to him. 6 The 
words ſhould 1 import a direct charge of a ſcandalous nature, and nor 
= by inference or conclufian. | As where the words were, Mr. Stau- 
hope! hath but one manor, and that he got by. ſwearing : and for- 
| ſweating,” Theſe words were held not actionable, becauſe they, 
were "tos general, and becauſe they did not charge the plain: 
tiff with fwearin 8 and forfwearing ; for he might have got the war. 


nor ſo, and not be privy to the ſwearing and forfwearing, 


c The perſon llandered muſt be always certain, ſo that Shan can... 
be no doubt as to the perſon meant. As if one fay—that one N 


the ſeryants of a certain perſon (he having niany) is 4 notorious 
1 ſelon or traitor, Noi action lies, on account of the uncertainty of 
=_ - | the perſon; but if gnce. a perſon is named, and then convetſing | 
about him, one ſays that he is a notorious thief, vile actionable: 1 


for the perſon may heiſufficient]y aſcertained by thei venta, w an 
in the farmer caſe could nat be done. 65 | | 


When words are uſed with an intention to flander, thaugh. we. « 
piience which the defedang intended to lay; to the plaintiff? $. charge 


: 77 27 


is iniproperly; expreſſed, et may the, words, be actionable. As. 


22 * 


abit the defendant” faid of the plaintiff, Fauſtus has bired ſeveral - 
-perſans to. make falſe powers to receive ſeamen” s wages. This 

40 25 1 | 
Wag *corfirucg to 'Fonbef's urge of forgery, and to be aftionable, , : 
thol the word powers is general, and may, not properly 1 mean ler | 


ters bflattorney, yet being 10 afed : In; common s it wall be 
conilrued z imciiding to defame, alt 5 0. Fe 
5 - 55 Na 0: 41 N * ne? 125 Wen 
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2. When the words or ſentence do not of thenfelves.. contain a 
charge of a ſlapderous nature, without words of reference, or expla - 


natory of the meaning or application; it may be ſupplied by proper 


innuendos in the declaration; as to matters or perſons referred to. 
But the office of the innuendo being, to ſupply the abſence of ſome- 
thing neceſſary to.complete the ſentence, and ſhew the application 
of the words, it can never be admitted t to extend their! meaning be- 
yond the import of the words themſelves ; « for where the words 
were, © Maſter Berbam did burn my barn,” with an innuendo, 2 
barn full of corn, which is felony; if there be corn in it, or it be 
parcel of the dwelling-houſe;. I he court would not ſuſfer the in- 
nuendo to imply that there was corn in * when the word itſelf 


would not bear ſo extenſive 2 meaning. 


S0 where the perſon j: 1s uncertain, an innuendo hall not make 
him certain. As if one ſays, be TEnow one near or about: a certain 


perſon who is a notorious thief.” The perſon really meant cannot 


be ſupplied by an innuendo, when there has been no previous conyer- 
ſation about him. For the officeof the innuendo is to aſcertain and 
deſignate the perſon who was named in certain before, and ſtands 


zn the place « of ap aforeſaid. And therefore without ſomething to 
refer to, cannot be made certain: for it would be inconvenient 


that actions might be maintained by imagination of an intent, which 
does not appear by the words on which the action is founded, but - 


which. is uncertain and ſubject to deceivable conjecture. N 


1 So neither ſhall the words if uſed generally, be extended by the 
innuendo in the declaration to. apply to any particular thing, ſo as 
to indude guilt from thence; as where the words were, 4 He for- 
gedia warrant; innuendo a certain Warrant by Which the herif 


was eommanded to take ſome partieular perſbn. It was held that 


the: innuendo could not Fer in Lis * 8 manner, what | 


aw generally Ae, 


3. E Averment is where the words for which the action is .brooghy - 


are only criminal by reference to ſome other fact, which therefore 


conſtitutes the ground of the action, or is neceſſary to maintain 
it; in ſuch caſe this matter muſt be expreſsly ayered in the decla - 


| ration. Ai in the caſe of rraders, certain words are actionable 


15 4 +714. when» 
a 4 20. @ Cro. Eliz. 418. 3 Eſpio. Dig: 344. 64 Co. 2 
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when applied to them, which are not ſo when uſed to others: » as to 
call one a bankrupt. In fuch caſe it i is neceſſary to aver a collo- | 
quium or converſation concerning ſuch perſon as a trader, and that | 


the words were uſed with that spplication, 


Where the — . a crime, which words are Sat Genre h 
actionable, j It ſcems that i in ſuch caſe an averment Pu OP crime 


Was committed, is not neceſſary. | CT eh: 


4 mn | 4 » 


In an Aden by a trader FM aQionale words, 1 he 0 aver 


5 . 


that he was a trader, and uſed the trade, and that he gained his | 


living by buying and ſelling, and that at the time of the words 
ſpoken he was 4 trader. The ſame general rule applies to all 


profeſſions—as lawyers and phyſicians. - 6 The plaintif need not 
aver in his declaration chat the words or charge was nqt true, for 


that i is ſupplied by the general allegation f in the d that 
the defendant ſ poke them falſely and maliciouſly. 1 


4. The 88 under the general iſſue of not e may not « 
only deny that he ever ſpoke t the 2 85 but nay; a che pony x 


on : ſeveral prongs iples. 


+; He may Juſtify becauſe the words were e ſpaken by Jats as 


council in a cauſe, and chat they were pertinent to the matter in E 


queſtion ; or that he was a witneſs, and teſtified to what: was pro- 


per in the cauſe ; for if either counſel or witneſſes ſpeak  lander- 


ous words about another, which are e foreign to the caſe in queſtion, 
they: are anſwerable for i it in an action; ; Or that they were ſpoken 
in the legiſlature, « or ſome public body. So they may juſtify peak · 


ing them through concern, or the reading them as a ſtory out of a 


hiſtory, or he may ſhe w from the dialogue that they were ſpoken 


in a ſenſe not defamatory. 4 As if the words were ſpoken out of 


motives of friendſhip, without any i intention to defame—as here 


the action was for ſaying of the plaintiff, who \ was 2 tradeſman, 5 


He cannot ſtand it long, he will be a bankrupt ſoon ; and ſpecial 


# "a, 


damage was laid in the declaration, that one Lane refuſe 1 to truſt | 
the plaintiff for a horſe : Lane, the perſon named, was the only 5 


witneſs called for the plaintiff, and it appearing | from his evidence 
that the words were not ſpoken maliciouſly, buy : in confidence, and 


7 142. — 2 Oc 
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Gut of friendſhip to Lane, and only by way of friendly warning | 
ot to truſt the plaintiff for the horſe : It was held, tho the words 


were actionable of themſelves, yet as they were not \ poken out of 
malice, but out of friendſhip, they eould not be deemed flander. | 


« The defendant may juſlify by Lenin the application of the 
Fords uſed not to be ſſanderous, tho they would otherwiſe, i im- 


port lande. As where the words were for calling 8 the plaintif 


murderer, the defendant may ſhew that it was in a converſation! 


| concerning the killing of | hares, of which the plaintiff having ſaid 
that he had killed ſo many, that the defendant chen faid he was 4 


murderer, but meant of bares. 
lt is no juſlifcation of ffanderous wards that "the 1 


heard them of anther perſon, for every one is anfwerable for the 
ſtander which he himſelf propagates of another. As where aGior 


was brought by the captain of a ſhip againſt a merchant : at Briſtol, 
for ſaying, that his veſſel was ſeized, and he put into priſon for 
fmnugplin g corn. It was held that proof of the defendant's having 
heard it read out of a letter, and that he only reported the ſtory, 
was no juſtification, but that he was hs mrnn for the reporys 


"whictr he propagated. = 
2 o it is no jaſtifl cation of ſlanderous 2 1 that the defendant 
fuſpecting the plaintiff to have been guilty of the fact concerning 
which the words were ſpoken, had ſo uſed them concerning him. 
The defendant may juſtify the ſpeaking the words by proving 
them to be true”; for fo it is a damage without an injury. = 
5. Tho the words are in themſelves actionable. the plaintiff is 
not at liberty to give evidence of any loſs or injufy he has ſuſtamed 
by the ſpeaking: of them, unleſs: It be ſpecially laid in the declard- 
| ion: But after he has proved the words as laid, he may give ev> 
dence of other expreflions uſed by che defendant, as a proof of his 
fl-will towards'tim. f For in ſuch caſe of words actionable, what- 
ever ſpecial damage is laid, the F nes go into evidence of it, 


but no more. 


2 If the plaintiff dechres for words not afionable, 3 arid lays ſpe- 


h Gal damage, if the plaintiff does not prove the ſpecial damage laid 
in 


Fay 13:5 5 null. N. P. ro. Sor. Car. 355 45 Co. 125 5 
«Bulk N. Þ P. 3. e 666. e P. 6. 0 
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In the declaration, he muſt fail, becauſe ſpecial damage is the gif 
of the action. But where the words are themſelves actionable, and 
ſpecial damage is alſo laid, if the words be proved, the jury muſt 
find for the plaintiff, tho the ſpecial damage be not proved.— 
Where ſpecial damage is laid, the, evidence muſt correſpond with 
it. 5 It was formerly held that tlie plaintiff was bound to prove 
the. words preciſcly as laid, but that ſtrictneſs is now laid aſide, and 
it is ſuflictent to prove the fubſtance of them. But the ſenſe as 
well as the manner of ſpeaking them, muſt be the ſame : as where 
the words were laid in the third perſon. He deſerves to be hang- 
ed for a note he forged. Proof that the words were uſed in the 
ſecond perſon. ( You deſerve to be hanged,” was held not to ſup- 
port the declaration; for there is a difference between words ſpo- 
ken in a paſſion to a man's face, and ſpoken deliberately behind 
his back : the firſt being more excuſable. 


But tho” two A ſay the ſame words, an a Klon will not lie 
| aguiaf them jointly ; for the ſlander of one is not. the llander of 


the other. | 
Where ſome of the words are not A 1 and a general 


verdict for the plaintiff is found with damages, this is no ground of 


arreſt. 4 So if there are ſeveral courts, and the words in ſome are 
actionable, and in ſome not, and a general verdict is found, it is 
good : for if any of the courts are ſufficient, the rac mult have 


judgment. 
The action that is brought dar thek infartes is-called an Sies 
of treſpaſs on the caſe, commonly called an act ion of ſlander. 


II. We proceed to conſider libels, or ſlander by writing. e Slan- 
der by libel differs from ſlander by words in this reſpect only, that 
it is delivered in writing or printing. But the offence of a libel is 
more heinons, as its circulation of the ſtander is more extenſive, 
and derives too an additional degree of malignity from its being 


done premeditatedly. The rules therefore laid down in the caſe 


of ſlander by words, will be found equally to apply to libels. 


To charge a perſon with any crime which may ſubje& him to 
the danger of legal puniſhment, is a libel, and actionable. As to 
charge 


4 2 Ld. Raym. 17. 31 Roll. Abr. 718. Bull. N. P. 5. c Lewis 
vs. Niles, Sup. C. 1791. 4 Lewis vs. Niles, S. C. 1792. & 2 Eſpin. Dig, 249» 
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vharge a perſon with ſodomitical practices. To alledge any mat - 


ter which may exclude him from ſociety. 4 As where the plaintiff 


brought his action againſt the defendant for a libel, charging him 


with having the itch, and ſtinking of brimſtone — the plaintiff re- 
covered, as the EH charged him with a diſeaſe that rendered | 


| bim ridiculous, and unfit for ſociety, 


TI | 
180 where the livel + is ſuch, that it wat} injure a man in his wads | 


or profeſſion, action lies. So where the writing injures the do- 
meſtic peace and happineſs of a family, charging a man's children 
with immorality or incontinence. 4 But nothing ſhall be conſtru- 
ed alibel, which is neceſſary 1 in the courſe of legal proceedings, and 
is relevant to the malter that comes before the court. . But tho 
the defendant may in ſuch caſe be juſtified, yet if he doesYot confine 
himſelf to legal form, but charges crimes not properly cognizable 
by that Juriſdiction to which he applies, an action will] lie. 


No matter which is ſtated in any memorial, or petition, kor the 


7 es of grievances, and addreſſed in the proper channel, by 


Which ſuch relief may be had, that is to the perſons only, who 


have power to give ſuch relief, ſhall be deemed libellous.. 


” As words ſpoket without any intention to be made public, 
as in confidence or privately, are not actionable: ſo if a perſon in 1 


ü private letter expoſtulates with weder on his YO! it 3s 15 l. 


| bel. e 


12 A kee ien 1 9 1b . 0 ini mica, or ks 
or two letters of a perſons name, but in ſuch a manner as obviouſly; 


and indubitably referring to the perſon, and ſo that it would be 
| nonſenſe if ſtrained to any other meaning, it: is as properly a libel 


as ifthe whole name had been mentioned at large ; ; for it would 
bring the utmoſt contempt on the law, to ſuffer its juſtice t6 be elu- 
ded by ſich trifling evaſions ; and that a writing underſtood by the 
meaneſt capacity, could not be ſo by the court and jury: A wri- 
Bog tho* with feigned names has been conltrued a libel. 


5 4 writing tho' not directly charging crimes may be a libel; 
as if done in a taunting ironical manner, As after recounting any 
acts vf public charity by tlie 8 to ſay, *« you will dt Raf | 


the 
4 2 Will. 403 6 2 Strang, 298. £2 yas SOA 21 Saun . 1 zt. + 4 C 
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the jew, or hypocrite” and ſo go on in a ſtrain of ridicule to inſir m- 
ate what he did proceeded from vain glory, | 
a is is not material by the common law whether the libel be 
true or falſe, or whether the party againſt whom it is levelled be 
of good, orevil fame ; for the pariy grieved ought to complain for 


every injury done to him in the ordinary courſe of law ; and not 
have recourſe to methods of redfeſs by flanderous publications. 


b. The fanderous writing muſt be publiſhed to make it a li- 


del. T he author, or publiſher of a libel muſt'be the contriver, or 
the procurer of the contriving it ; or the malicions publiſher of i It, 
knowing i it tobe a libel. For if one reads, or hears a libel read, 
it is no publication—but i if after hearing, or reading 1 it, he repeats, 
or reads it, to others it is a publication. If a man writes a libel 
dictated to him by another, he is guilty of making it. Publication 
muſt be by delivering or landing it about, or by reading, and fing- 
ing it, in the preſence cf others. Repeating a part in merriment 
without malice was held not to be a publication. But ſinging a ſong 
in ridicule, orflanderieg 1 the EL oak was deemed a ſuffi- 
cient publication. 2 


e ln ſetting out words, or the tenor of mona: in the 1 
there is a difference between words ſpoken, and words written — 
| Of words ſpoken, there cannot be a tenor, for there is no original 
to compare them to, as in the caſe of words written. There fore 
in the declaration for words ſpoken variance in the omiſſion or ad- 
dition of award is not material-—it is ſufficient if ſo many be proved 
or found as are actionable. but it is other wiſe in the eaſe of words 
written for tho in defcribing a libel or other writing, there are 
two ways of pleading, that is by ſaying, according to the filhowing 


tenor in theſe words i; or: by the. ſenſe—if you declare on the words 


themfebves, any variance, or miſtake is fatal—for tenor means a 


tranſript; or true copy. But in declaring on the ſenfe ſuch an ad- 


herence is not required, and à variance is not fatal. Therefore 
where the declaration was for a libel according to the following te 
nor, and in ſetting out the ſentence, nor was inſerted for not, tho 
the ſenſe remained the fame, the variance was held to be fatal. 


| d As it 3s effential to a libel that it be publiſhed, it muſt ap- 


ear 
2 Eſpin, Dig. 249. 9 Co. 59. te * 662 
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pear from the declaration—but that word is not necelliry, any oth- 
er word ofthe ſame import is ſufficient, as e in a newſpaper” 


« Libels may be pictures, raiſing a gallows befare a man's door, 
hanging him in effigy, and ſuch like, 


But as to ſigns, and pictures, items 0 to Ss _ pro- 
per innuendoes, and averments, the defendant's meaning, that they 
particularly applied to the plaintiff, and that ſome e . 


| has followed. 


In addition 8 the injuries already Lb te are others 
which affect the right of perſonal ſecurity , which cannot be claſſed 
under any of the foregoing heads, and which will particularly be 
conſidered by themſelves. Such are the injuries ariſing from a con- 
fpiracy and malicious proſecution, for which actions of treſpaſs on 
the caſe will lie. The former being called an action on the caſe 
in the nature of a conſpiracy, and the latter action having aſſumed 
the name of malicious proſecution. We ſhall firſt conſider the in- 
jury of conſpiracy, ad. of malicious proſecution, 3d. the declaration 
and proof—and ath. the defence to be made by t the defendant in 
ſuch actions. 


1. Of one of the caſe in the nature of a confpiracy. 


5 An action on the caſe in the nature of a conſpiracy lies where 
two or more combine for the purpoſe of preferring indictmen ts, 
charging crimes againft any one, without foundation, ar otherwiſe 
conſpiring to prejudice a man wrongfully, either in perfon, fame, 
or property. | | 

e There are four aches to a «es; 1. wh to be 
diſcloſed by ſome manner of proſecution, ar by making of bonds or 
diver to one another. 2. It onght tobe nialicious for unjuſt re- 
venge. 3. It ought to be wy againſt the innocent. 4. Itought 


to be out At? voluntarily. 


But there is a dilfinction between an action of 1 piracy proper-. 
1y ſo called, and an indictment for a conſpiracy. An d action of 
conſpiracy, properly ſo called, lies not, unleſs the party has been 
indicted, and acquitted in a Jawful manner; but it ſeems that au 


0 indictment 
a 4 400 125. 3 Blac. Com. 126. 5 2 Pac Dig. 278. rg 5 law, 205» 
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inditment for a conſpiracy will lie where there has been 'a ein 5 


conſpiracy among many, tho nothing has been put into execution. 


« Sq there is a difference between an action of conſpiracy, and an 


action on the caſe, in the nature of a conſpiracy. For if an action 
of conſpiracy is againſt two, or more, if all but one are acquitted, 


judgment ſhall not go againſt him; but where the action is on the 


caſe, in the nature of conſpiracy, againſt two, or more, then one 
only may be found guilty. For this is an action of the caſe foun- 
ded on a tart done by two or more perſons, in which the plaintiff 


is not bound to prove the whole matter laid in the declaration, 


and this diſtinction is taken between actions of the caſe founded 
on a contract and an a tort: in the firſt the whole contract muſt be 
proved, in the latter fo much will da as Ow the hg had a 
good canſe of action. 


5 And this is in fact an action for a malicious proſecution, with 
this difference only, that an action for a malicious proſecurion may 


be brought againſt one only, but an action on the caſe in the na- 


ture of a conſpiracy, muſt be brought againſt more than one, or 


againſt one charging, that he, together with others, had conſpired 


to indict the plaintiff, or charge him with a crime: the grounds of 
the action therefore are the ſame. 


c Where an action on the caſe in nature of a conſpiracy, was 
brought againſt the defendants for cauſing the plaintiff to be ar» 
reſted, and held to bail where there was no cauſe of action, the 


plaintiff recovered. 4So, tho the bill of indictment has been found © 


not a true bill, yet an action will lie for the conſpiracy. 


2. The action of malicious proſecuti on, is an action 1 


damages are recovered for any action againſt, or proſecution of 


any one, either by ſuit, indictment, or other legal proceſs, where 
ſuch action, or proſecution appears to ariſe from any corrupt mo- 
tive, and to be without any ground or cauſe for the ſome. This 
action lies as well for a groundleſs civil ſuit, as for a criminal pro- 
ſecution. But it does not lie againſt a perſon merely for bring- 


ing an action without any ground, We it 12 claim bg right, | 


and he is Hable for Folks. 1 5 N 7 Ps 
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If a perſon for the purpoſe of vexation, and holding another in 
6uſtody ſues him for a greater ſum than is really due, this action 
lies. As where a perſon upon a debt of forty pounds, for the pur- 
poſe of holding the debtor to exceſſive bail, and keeping him in 
goal, ſued out a writ, and held to bail for five thouſand pounds, in 
conſequence of which he was ſeveral days detained in goal, an ac- 
tion was ſuſtained for the ſpecial injury, 


Where there is a good cauſe of action as debt due, if a perſom. 

without the knowledge or direction of the perſon to whom the 
money is due, ſues out a writ, and arreſts the body of the debtor, 
he may maintain this action againſt ſuch perſon, for he was not liable 
to be ſued by him, The ſame rule muſt apply in caſes of a ſum- 
mons, as well as attachment, where one ſyes jn the name of anotlier 
without authority. 


c Where there is a good cauſe of N yet if the plaintiff ſues 
in a court that has not cognizance of the cauſe, this action lies ; 
but in ſuch caſe it ought to be averred in the declaration that the 
defendant knew that the court had not juriſdiction, and chat he 
brought the action maliciouſly. = 


Though the action be brought in a proper court, yet this action 
may be maintained, if the ſuit or proceeding is utterly without 
ground, and that known to the perſon himſelf, by reaſon of the un- 
due vexation and damage to the plaintiff. As where a perſon 
brings a ſecond action for the ſame thing, the rſt having been 
determined. 

d It is not neceſſary ut the firſt action ſhould have been «as 
ally heard, tried and determined in the defendant's favour, for this : 
action equally lies for any groundleſs proceeding whatever. As if 
a perſon attaches another and holds him to bail, or procures him to 
be impriſoned ; and then knowing he has no probable cauſe of ac» * 
tion, does not appear in the action, or ſuffers Sur to be TOE ; 
ad, this action will lie, 


But when this action is 1 on the ground of a former. 
civil ſuit, having been commenced againſt the plaintiff, it is to 
be obſerved, that this action muſt not be brought till the former ac- 
8 „„ 

9 1 Sid. 4734» 6 Salk, 14. e 2 Will. 302. 4 Bull. N. Y. I 3+ h 8 Idem. 
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tion is determined, becauſe till then it cannot appear that the firſt 


action was unjuſt ; for it muſt appear not only that a thing has 


been done which is Wrong, but that damage has ariſen, or is 
inevitable. | | 


This action lies for the malicious prefering an MO, Infor- 
| mation, or preſentment. n any perſon for a crime. 


II a man is indicted for any crime that may injure his repotati- 
en or fame, he may have this action, for he is falſely ſcandalized 
by the malice of the proſecutor, and this is a damage for which the 


Jaw gives an action. If a man is proſecuted for any offence, that 


ſubjects him to peril of life or liberty, or for which he may be pun- 


"Hhed, he may bring this action, for he is endangered in that reſpect, 


and receives a damage. If a man be falſely and maliciouſly indi&- 


ed, tho it neither touches his fame or liberty, yet may he have rhis | 


action, for the expence and i injury to his ane, in e him - 
ſelf on the indictment. 


4 This action will lie, tho oat er ftifrmation 3s fo | 


bad that the party cannot be convicted upon it. 80 if the grand 
jury find not 2 true bill, or if the authority to whom complaint or 
information is made, ſhould on examination find the evidence inſuf- 
ficient to juſtify the binding over the proſecuted to a court, having 
final juriſdiction. 4 The general rule by which theſe actions are 
governed is, that the plaintiff muſt ſhew malice in the defendant, 
and want of probable cauſe, and both muſt concur. But from the 
want of a probable cauſe, malice may be, and is moſt commonly 


inferred ; but from the moſt expreſs malice, a want of probable | 


cauſe can not be implied. 
3. We proceed to conſider the declaration andthe proof, 


As this action is founded « on an injury received from a ground- 


leſs and malicious ſuit or proſecution, it therefore muſt appear to 
the court to have been groundleſs. The declaration therefore muſt 


always ſtate that the ſuit or proſecution had been decided in favor 
of the plaintiff, for from the acquittal or diſcharge, the preſumpti- 


on is in fayour of the plaintiff's innocence, and till acquittal it can- 
not. appear that the firſt was unjuſt. Therefore 9 the declaration 


does 


4 | Salk. 13. b 1 Strange. oor. c Cro. Jac. 400. & 4 Burrows, 1974 
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does not ſhew how the ſuits or proſecution were diſpoſed of, and 
that they are ended K 18 1h." | 


2 By the common law of nd in all caſes of an action for 
maliciouſly indicting the plaintiff of a felony, of which he was ac- 
quitted, there muſt be a copy of the record and acquittal from the 
court where the trial was had, and which muſt be granted by that 


court, and produced in evidence : and the granting of ſuch copy 


is matter of diſcretion with the court; but here our courts can 
exerciſc no ſuch diſcretion ; and every perſon las a common right 
to ſuch copies of record, atteſted by the elerk of the court, as are 
neceſſary to prove his cauſe, and which are ſufficient in all caſes, 
tho not granted by the court, and muſt be produced by the plaintiff 
in the action, for the purpoſe. of proving every ns ne 
proſecution appearing on record. 

The plaintiff may produce witneſſes to ew bis innocerice, and 
that there was no probable cauſe, and every circumſtance that 
ſhews malice ih rhe defendant ;- as where the plaintiff was allow- 
ed to give in evidence advertiſements put into the papers dy the 


defendant, mentioning that the indictment had been found agairfit 


him, and other ſcandalous matters, not to encreaſe the damages, but 


to prove the malice. 


3 In caſe of conſpiracy, the actual meeting of che defendarits, I 
and conſpiring together, need not be expreſsly rho but nꝛay 


be collected from collateral circumſtances. 


4. As to tlie defence that may be made by the defendant, it may 


be remarked, that as to ſupport this action there muſt be both malice 
and a want of probable. cauſe; tho expreſs malice be proved, yet 


if the defendant can prove a probable cauſe, he ſhall have a verdict. 
The defendant. therefore may produce witneſſes to prove the guilt, 
or the probability of the guilt of the plaintiff, the circumftatice that 


appeared againſt him, and induced him to believe him to be guilty: 


ſo he may produce evidence by any collateral circumſtances, to ſu- 


tisfy a jury, that he had no- maliee, tho there was no probable - 


ground of proſecution, 


T an action will lie for a malicious an , yet it is not 
Us 


2 1 Blacks Rep. 385. b 2 Black. Rep. 392- 
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to be favoured ; therefore if the indictment has 3 found by the 
grand jury, or there is a binding over by the court, the defend- 
ant ſhall not be obliged to prove a probable cauſe. 


In England we find no actions for malicious proſecutions brought 


againſt grand-jurors ; for there ſingle grand: jurors preſent no in- 


formations ; and the grand. jury when ſummoned to attend on the 


proper courts, find ſuch indictments as are laid before them for all 


crimes, and preſent them to the court ; but here, as in all caſes of 


crimes not capital, ſingle grand-jurors may make preſentment to 
ſingle miniſters of juſtice, at any time, and to courts when they are ſit- 


ting, we find that grand-jurors have been the objects of this action. 


The fame general rule applies to them as to a perſon who procures 


one to be proſecuted maliciouſly, and without probable cauſe. Tt 


"ſeems to be reaſonable that where an informing officer will deviate 
from his duty, and proſtitute the authority of his office to ſiniſter 


- purpoſes, and to the gratification of perſonal reſentment, that he 


ſhould be ſeverely puniſhed 3 for no man ought to be protected by 
virtue of his office, only while he acts conformable to the duty of it. 
Let we ought te be cautious in ſuſtaining proſecutions againſt in- 
forming officers, and they never ſhould be ſubjected to the payment 


of damages, unleſs upon the cleareſt proof of malice, and of there 


being no probable cauſe ; for if grand - jurors may be convicted 
upon flight proof, and mere preſumptions, it will deter mankind 
from exerciſing an office of great conſequence to the public. 


Before I cloſe the ſubject reſpecting actions of treſpaſs on the caſe 
for injuries affecting the right of perſonal ſecurity, I muſt mention 
a few inſtances that have not yet aſſumied a ſpecific name of action. 


« If a perfon keeps a dog who is uſed to bite, this action will lie 
_ againſt the owner at the ſuit of any perſon whom the dog has bit- 
ten; but the owner muſt have notice that the dog was uſed to bite: 
for tho if a man keeps animals ofa wild nature, as lions, or bears, 

at large, without proper care, he is anſwerable for any miſchief 
hey do, tho without notice; yet dogs being of a tameable nature, 
the owner muſt have rotice of their viciouſneſs, or he will not be 


liable, and it i- therefore matter of ſabſtance to ſet out the notice 


m the deolaration. Therefore where a dog had once bitten a many 
#7 ON | | and 
2 1 La. Raym. 606, 


- 3 has 
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and the owner ſtill let him go at large, tho he had notice of the 
dog's having bitten the perſon, this action was adjudged. to lie 
againſt the owner of the dog, tho it appeared that the perſon | who 
had received the injury, had trod on the dog s toes : for the owner 
ſhould have hanged him bn the firſt notice, and the people are not 
05 be an a Ec 


5 : 0, > $ ooh > 2 


If a man rides an unruly horſe into a 8 much e in 
order to break him, and rides over me, action will lie, tho the 
perſon did not intend the, injury, for it was his fault to ride the 
horſe ! in - ſuch a place. If a man lays logs or ſticks or any thing 
ele 1 in the highway, tho 1 1 might have rode .by with eaſe; vet if L 
am hurt thereby action will lie. So for any.nuifance in the high- 


way by ,obſtrugtion, either by laying logs, making fences, or walls, 


i. * 


or digging holes, if I either accidentally or unavoidably ſuſtain 
any perſonal i injury, action will lie for the rey of damages“ X 


n at Bo — an 
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br ACTIONS FOR INJURIES THAT AFFECT THE RIGHT 


OF PERSONAL LIBERTY. F 


2 „ 


Tus aN violation of this right | is 57 falle iar: ee 
Which conſiſts i in the detention of a perſon without any legal au- 
thority. 2 Every detention of the perſon, as by confinement either 


E in 2 pr iſon, 4 private houfe, i in the ſtocks; or by forcibly derain- 


ing one in the ſtreet, is an impriſonment, for which i | injuries an 
tion! of falſe impfiſonment can be maintained, 46 It 1 may be ob- | 
ſerved that no action of falſe impriſonment lizs againſt a judgs 


6f a couft of tecord, for any act done by him j in the execution of 


his office, nor for any miſtake of jadgmetr, neither are his as," 
er deciſions traverſcable. 


> 3 8 , 
1 +3 Fg * — . 2 A” * 11 


{ When a perſon eswe an executor or  aduniniſtrator, to be 


| irreſted for 3 debt of the reſtator or inteſtate, action of falſe 3 im- 


priſonment lies againſt him. . 4 So it does againſt the officer for 


arreſting a perſon not named i in the proceſs, tho he ſhould tell him 


that he was of the name of the perſon mentioned i in the proceſs, 
| „„ for 
; 2 Laſt, 589. C Salk. 396 „ Wilfon 368. Fl Moor; 467. 
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for the officer is bound at his peril to take the right ita ON 
it Iies if he arreſts a perſon on Sunday. 


If the proceſs be erroneous, no action lies againſt any perſon, | 
but if the proceſs be void, or irregular, on which the arreſt takes 
place, the plaintiff in the action s liable, and not the officer. 5 So 
if an arreſt be made upon a proceſs ifſuing from an inferior court 
not having juriſdiction, or exceeding or not purſuing their jurif- 
diction, action lies againſt the party. «© So tho the original ar- 
reſt be warrantable, yet for any fubſequent oppreſſion, or cruelty, 

this action lies. 4 So where falfe impriſonment has been done 
by the influence, or procurement of another, this action lies againſt . 

All general warrants not naming the particular perſon to be 

arreſted are void, as in the caſe of a warrant to apprehend the 


authors and publiſhers of a libel, without naming any perſon. So p 
warrants to ſearch for ſtolen goods without naming places, and 
perſons, but to ſearch generally, and apprehend the Ps with 13 
e the goods are found, are void. | 
An officer has no right to levy an attachment, or an execution 
upon the body of a debtor, when he can find perſonal eſtate ſuffi- 
cient to ſecure the debt, or that in the caſe of an execution will 
probably ſell at the poſt for ſufficient to diſcharge the debt, and his | ſy 
fees, or when the debtor tenders the ſame ; but if the officer has 0¹ 
good reaſon to doubt whether the eſtate belongs to the debtor, 01 
and if it be not apparently ſufficient to produce the amount of the 
debt at public auction, tho it may be of the value of the debt, he is fr 
not bound to accept it, for he ought not to be obliged to run any la 
hazard. In all caſes of an unlawful detention, and confinement of co 
a perſon without any pretence of a warrant this action lies. When th 
the arreſt or detention is legal, the END when ſued may "we ; 
tify on that ground. fro 
Arreſts are legal under the proceſs of a court having cognizance fo 
of the cauſe, which proceſs regularly iſſued. J An arreſt is legal M 
made by an officer having power to arreſt, or under ſuch officer's, | "ain 
or magiſtrate's warrant under hand, and expreſſing the cauſe of com- Gali 
mitment. But then it muſt appear that the warrant was legal, ag 
n 
41 Eſpin. 409. 3 Wilſon 341. 2 Black. Rep. 845. 1 strange 50g» 5 Bul. | P 


N. P. 83. c Term Rep. 536. 42 5 Rep. 1055. & Black Com- 127. 4 
# Idem. 3 Laſt. 46. | | | 
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and iſſued in a caſe of which the magiſtrate had cognizance, for if 


not, the warrant will not juſtify the officer acting under it. 


Another cauſe of arreſt is ſuch as is warranted by the neceflity 
of the thing, as arreſting a felon by a private perſon. 5 When A 
perſon juſtifies under the proceſs of a court of limited juriſdiction, 
the plea ſhould ſhew that the cauſe was properly ſubject to ſuch 
juriſdiction. Where the defendant juſtifies in like manner under 
proceſs of an inferior court, and a ſpecial authority to impriſon, 
the plea ſhould ſhew that the authority was ſtrictly F ? 
4 Where a perſon juſtifies under a proceſs which is returnable, the 


plea ſhould fhew that it is returned, or it will be bad. 


CHarpTER FIFTH. 


OP ACTIONS FOR INJURIES THAT AFFECT THE RELA- 
TIVE RIGHTS OF INDIVIDUALS. | 


1 cp relative rights of kd are thoſe witch ſubſiſt . 
Hufband and Wife, Parent and Child, Guardian aud Ward, Maſ- 


ter and Servaat. 
I. I ſhall 3 the actious for injuries that affet the right 
ſubſiſting between Huſband and Wife. Theſe are three, abduction 


or taking her away. Beating or otherwiſe Sg her. Adultery, | 
or criminal converſation. 


1. The abduction or taking: away one' e's wiſe may be either Fo 
fraud and perſuaſion, or by open violence ; but in both caſes the 
law ſuppoſes force, and conſtraint, for the wife bas ho power to 
conſent, and an action of treſpaſs with force and arms will lie for 


the recovery of damages. 


F If any perſon entiees away the wife of another to live ſeparate 


from him without ſufficient cauſe, the kuſhand may have this action 
for the injury. 4 As where a woman had unlawfully and without 


the conſent of her huſband lived ſeparate from him, and during 


that time a large eſtate both real, and perſonal was deviſed to her 


ſole and ſeparate uſe, and thereupon ſhe was deſirous of returning, 


and living with him ; but the defendant enticed and perſuaded 
ber 

4 3 Black. Com. 127 56 r Eſpin. Dig. 427 e idem. dr Wilſon 1. 

e 3 Black. Com, 139. / bid 139. 2 Eſpin. Dig. 434+ g Bul. N. P. 78. 
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her fo continue abſent, which ſhe did till her death, whereby the 
plaintiff lobthe comfort of her company, and advantage of ber 


Eſtate ; ; after verdict, and three thouſand pounds damages, the de: | 


end | 
- ry an ona 1 arreſt, and it was ſaid, it was an action of the 
| mpreilion; but the court ſaid, fo wàs every action on the caſe, 


aud N N the action” to lie « on account of the Pen damage. 1 


But! in theſe — fre ought 1 to be 1 an an aQual ſedudtion, 
er open violence, in taking, or keeping away the wife : but for 
one man to perform a neighbourly act to the wife of another, or 


to receive her into his houſe when flying from tle abuſe of her 


nuſband, out of mere compaſſi jon without any ſolicitation, or at- 


tempt t to keep her, c. can be no injury. Fa 


14 * 
- 


. For the injury jy beating and abuſing the wife ; ſhe a 
her huſband have a right jointly to bring their action „ for the og 
£overy of damages ; and 'the huſband has no right to a ſeparate 
action unleſs the battery be ſo great, as to deprive kim of the com- 
fort, company and aſſiltance of che wife, then a ſpecial action on 
the caſe will lie for the recovery of damages, for the injury he 
fuſtalos' in being HEPES of her comfort, and company. | | 


3, 3 Ay action of creſpaſs v with force, lies againſt a perſon for 


committing adultery, or having criminal converſation with theavifs 


of another. The ground of this action is the f injury done to the 


Fiſband by alienating the affections of his wife ; deſtroying the 


ng ariſing from her company, and that of her children, and 2 


impoſing _ him L e flue. 


c In this Sade the plaintiff muſt prove actual folemnization of the 
marriage by the record, or a copy of the record of the authority, 


who perſormed the ceremony, or by ſome w itneſs who was actually He 
preſent, and ſaw the marriage : and this proof cannot be ſupplied by 
cohabitation, reputation, or any collateral circumſtances. ' 4 The 


Injury in the caſe of adultery being great, the damages are generally 
conſiderable : but they are increaſed; or diminiſhed, according to the 


eircumſtances of the caſe, from the conſideration of the rank and qua- 
Tity of the plaintiff: ſo from the peculiar turpitude of the caſe, as if 


the defendant was the friend, relation, or dependant of the plaintiff. 


80 8 it appeared chat che plainti®, and his wife lived happily 


before 
2 3 Black. Com. _ 3 1 Eſpin. Dig: 118 3 Black, Nm op: '0 4 | 


Burr 2057, „ä . _ wo 255 . 
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before that tranſaction and acquaintance with the defendant. So 
that the wife has always borne a good charaQer till then, or that 
there was a ſettlement and proviſion for the children of the mar- 
riage. All theſe go ina ggravation « of the dama ges, in which alſo the 
vircumſtances s and property of the defendant are always conſidered. 


2 So there are many circumſtances which go in extenuation of 
the injury and mirigation of the damages. As if it appear that the 
plaintiff encouraged and connived at the addreſs of the defendant 
to his wife, as where he ſhewed her naked to him, when going in- 
70 the bath, tha the plaintiff was a may of rank, he obtained but 
one ſhilling damages. The defendant may give in evidence, that 
the plaintiff's wife had been criminal with others, that ſhe eloped 


before, that the huſband turned her out of doors, aud refuſed to 


maintain her, that he kept company with other women, that he 
conſented to the defendant” s familiarity with her. All theſe are 
proper evidence in mitigation of damages. The defendant may 
give in evidence, that the wife had a baſtard before marriage, but 
not the general reputation of her being, or havin gbeen a proſtitute, 
becauſe this might ariſe from her connexion with him. f 


| If a man ſuffers bis wiſe to live as a cqmmon proſtitute, and a 
man is thereby drawn into criminal.converſation, no action will lie 
at the ſuit of the huſþand ; becauſe it is a damage without any injury, 
but if the wife live in a ſtate of proſtitution, without the privity 
of the huſband, it will not bar the action, be ſhe eyer ſo profligate, 
but only goin mitigation of damages. But tho in the caſe where 
the huſband ſuffers his wife to live in a ſtate of common proftitu- 
tion, he ſhall recover no damage 3 yet the ation is held ro lie tho 
there be clear proof of his conſent and privity to the defendant” s 
familiarity with her ; for ſich conſent will not jaſtify the act: and 


* 


a diltin&tion i is raken between an ind; ſeriminate er and a a 


criminal connexion with one perſon « on! 5. 5 


Action will lie in favour of the hulband againſt a phyſician for 
the performing an unſki}ful operation on his wife, by winch he was 
pot to expence, and deprived of the alliſtance and company of his 
| wife, and by which ſhe loſt her life. 6 The plaintift in his decla - 


ration ated, that his wife had a ſcrophulans huniour! in oo of her 
; bprea 


s | Eſpin. Dig. 432. Zul. N. P. 27 Cross vs. Suthery, Sup: C. 1794 
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breaſts, which required amputation ; that the defendant having 


been for many years a practiſing phyſician, and profeſſing to be 


well ſkilled in ſurgery, applied to the plaintiff, and affirmed that 
he had competent knowledge and ſkill, to amputate ſaid breaſt ; 
and the plaintiff conſeated and engaged to pay him a reaſonable 
| reward, in conſideration of which the defendant promiſed to per- 
form faid operation with {kill, and ſafety to the wife. of the plain- 
tiff; that the defendant did amputate faid breaſt in a moſt ignorant, 
cruel and unſxilful manner, contrary to the well known principles 


and rules of practice in fuch caſes, That he cut off her breaſt, and 
laid on a plaiſter of lint, without taking up any of the arteries, or 


blood veflels, wound a ſheet round her body, and laid her on a 
bed, in which miſerable ſituation ſhe languiſhed about three hours 
and died of the wounds inflicted by the hands of the defendant ; 
that he had failed to perform his undertaking ; by which the plain- 
tiff was put to much expence, was deprived of the aſſiſtance and 
company of his wite during her life, and forever by her death. 


A ſpecial cod and ſatisfaction was pleaded in bar, but found 
a gainſt the defendant by the jury; and on motion in arreſt for the 


inſufficiency of the declaration, it was contended that this was a 


felony, and by the common law the private injury was merged in 
the public. offence ; but the court ſaid that this rule could apply 
only in capital offences, and from neceſſity where the offender muſt 
go unpuniſhed, or the injured individual unredrefied ; and e 
the declaration to be ſufficient. 


2. « In reſpect of parents and children, and . * ward, 
it ſeems there is a doubt whether an action will lie at common 
law fer the abduction of children and wards, from their parents 
and guardians. Judge Blackſtone is inclined to think it will. But 


as the parent has a right to the ſervice of the children till they are 
twenty one years of age, there can be no doubt, but that the ſame 
action will lie for any injury ariſing from loſs of ſervice, in the ſame. 
manner, as in the caſe of maſter and ſervant, which will he conſi- 


dered under that head. 


But there is one action that lies in favour of the father, for an in- 


jury done to his daughter, of ſuch pecullar and! important nature, 


as merits particular inveſtigation. | An 
23 Block. 140, 141. f 
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An action will lie in favour of the father, againſt a perſon for 
getting his daughter with child, by which he ſuſtains a loſs of her 


ſervice, and is put to expence, in ſupporting and providing for 
her, during her ſickneſs. But this action is grounded ſolely on 


the loſs of ſervice and the expence. 4 For an action will not lie 
In favour of the father, againſt a man for debauching his daughter ; 


for this is an injury which merely affects the feelings of the father, 
as it reſpects the honour of his family, and no action lies unleſs 
there be ſome temporal loſs and damage. But tho this action is 


grounded on the loſs of ſervice and the expence, yet in the eſtimatn 


of the damages, the jury are by no means confined to give tlie ſum 


actually expended by the father and the value of the ſervice tliat 


was loſt; but they may conſider the circumſtances and character of 
the parties, and the diſhonour done to the family, as well as, whe- 
ther it be a deliberate ſeduction of an innocent girl belonging to a 
repectable family; in which caſe they ought to give liberal dama- 
ges, not only for the purpoſe of making all poſſible repzration to 


the party injured, but to operate as an example to deter others 


from ſimilar conduct. For this is the only legal mode by which 
young men can be deterred from the baſe and cruel practice of ſe- 
duction. The law. which ſubjects them to maintain the baſtard 
child, will have no effe& upon the mind of a man of opulence. 
But by this action ſuch damages may be given, as will operate as 
a moſt powerful reſtraint upon the paſſions of a man who diſregards 
the principles of honour and virtue, and is unmoved by the anguiſh 
and diſtreſs of a family that he has plunged in infamy and ruin. 
But where the girl is of a bad character, and no ungenerous, diſ- 
honourable arts were practiſed to take advantage of her, then 
the actual damages only ought to be given. 


Such are the principles which the courts of law have wiſely a- 
dopted in England, and our courts ought to adopt the fame. For 
ſince female chaſtity is a virtue of unſpeakable importance to the 
felicity of the human race, and ſince it is not always defended by 
impenetrable armour, we ought to guard it from attacks, by the, 


ftrongeſt pollible barriers, 5 
„By the Engliſh practice, actions of treſpaſs with __ for 


breaking 1 into the houſe of the n and aſſaulting and getting 


« 3 Wilſon, 12. ba 14. Rayme 1033. c 3 Burr, 1878. 3 Wilſon, mo 
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his danghter with child, have always been brought. Such wal 
heretofore the practice in this ſtate. In the celebrated cafe of Moti 


againſt Goddard, action of treſpaſs with force was brought, and on 2 
verdict of the jury for the plaintiff, the court gave their opinion, that 


to ſupport the iſſue it was neceſſary that there ſhould be evidence 


that the defendant entered the houſe by force; and that proof of 
nis debauching the daughter did not ſupport the iſſhe. This opini- 
on is contrary not only to the practice of our courts, but to every 
Britiſh authority, and is a diſtinction of ao conſequence ; for every, 
uniawful act implies forte, and the debauching the daughter of 


the plaintiff, being an unlawful act made him a treſpaſſer from 


the beginning. or at the time of entering the houſe, as there was 
no pretence of an expreſs licence, The jury being fent ko a ſecond 
conſideration, the plaintiff withdrew his action. How far this 


opinion of the court will be confidered to be law, under theſe cir- 


cumſtances cannot be determined. 

It. ĩs an eſtabliſtied principle that i in ali caſes where tue daughter 
is under the age of twenty-one years, that the father can maintain 
this action, and in alt caſes where this aQicn will he the daughter 
is a legal witneſs. 


But where the daughter is of age, there ſeems to bare ben 


. queſtion whether this action will lie in favour of the father. 
Upon this queſtion theſe caſes have been decided h This action 


was brought in an inſtance where the daughter was twenty three 
years of age, had hired herſelf as a ſervant to another perſon, and 
went to live with him, and during her ſervice was gotten with 
child: Her maſter then diſmiſſed her as ſhe was unable to perform 
the ſervice the engaged, paying her in proportion to what ſhe had 
done, and ſhe returned to her father, who received her when no 


one elſe would, and maintained her 1 in lying in. After verdict Ur | 


the plaintiff, on motion in arreſt it was contended that the daugh- 
ter being of age, the father had no right to her ſervice ; and that 
as loſs of ſervice is the ground of the action, that it could not 
lie. That tho the father was obli ged by ſtatute to maintain his 


daughter, yet it was not ſtated in the declaration that ſhe was un- 


able to maintain herſelf, or that he was able to maintain her. 


he caſe was comprotnifed after argument, but the court intima- 


fed there opinion that the action would not lie. 1 
a . | ; | a i 7 
4 Mott vs. Goddard Sup. C. 192. 5 3 Burt. 1878. RE 


delivered of 2 baſtard child, 
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Ig ma cab geguent caſe the daughter was thirty years of a age and 
By ed with her father as his ſer vaut, but not upon any ſpecial con- 
tract of ſervice, aud i it was held that the action would lie. 


b In conſequence of the opinion of the ſaperior court in the caſe 
of Mott vs. Goddird, the plaintiit brought forward an action of 
treſpaſs on the caſe againſt the defendant; for entering his houle 
againſt his mind and will, and debauching and begetting with child 
his daughter, and ſervant, under his protection and dependant 
upon him for ſupport; by which he loft her ſervice, and was put 
to expence in ſupporting her during her lickneßz, when ihe * was 


| nn 
The defendant pleaded in 1 that the daughter of the 
plainti® was more than twenty-one years of age; poſſeſſed of a large 


eſtate, able to ſupport herſelf and child, and under no conſtraint of 


ſervice to the plainti F, and traverſed the fact of her being the ſer- 
rant of the plaintif, and dependant on bim for ſupport, and alſo 
that he had been put to neceſiary expence to ſupport her and her 
child. On theſe facts iſſue was cloſed and the jury found that the 


daughter was not the ſervant of the plaintitt and dependant on 


him for ſupport as he had alledged. On a motion in arreſt, ſtating 
for reaſon that the ifſhe was immaterial, the court adjudged the 
motion to be inſufficient ; for tle Flaintiff had made the loſs of 
ſervice and expence in ſuppor ting his daughter, the gilt of his 


| action, which the jary have found not to be true. 


There can be no queſtion, but that an action will li as well i in 
caſe of expences incurred by reaſon of ſickneſs, where the parent 
is bound to ſupport, and the daughter i is indigent, tho he is not 
entitled to her ſervice, as where there is a loſs of ſervice ; ; for 
either, or both have been conſidered as the ground of this action. 
But there is no authority to warrant an action merely for the i in- 


| ſulr and ſcandal offered to the parent, and the injury done to his 


feelings ; ; tho it muſt be acknowledged that tis 1s the bittereſt 
and heavieſt part of the injury, and would form the ſirongeſt 
ground of action. It is a queſtion that does not belong to me 
to determine, whether it is beſt ſor ſociety to furniſh ſuch a remedy 


to prevent the commiſſion of injuries, which 1 no pecuniary com- 
K penſation 


@ 3 Wiiſon 13. b Mott vs, Guddard, Sup. c. 1793s 
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| penſation can repair, or to leave it to parents to inftil into the 
minds of their children, in their education, ſentiments and princi- 
ples, which will guard againſt nation, and debauchery. We, 


« Tn another caſe, the plaintifF in an action of treſpaſs on the 


caſe declared, that his daughter and ſervant under the age of 
twenty-one years, depended on him for ſupport, was pregnant with 


a baſtard child, and had commenced a proſecution againſt the bro- 


ther of the defendant, for maintenance. That the defendant to 
defeat her action, procured for twenty pounds a ſtranger to marry 
her, with the deceitful and fraudulent deſign to procure a dif- 
charge for his brother, which he effected. That the ſtranger 
who married her, carried and kept her out of his ſervice for a 
month, and left her deſtitute and forlorn. That the General 
Aſſembly granted her a divorce, and declared the marriage null 
and void from the beginning. To this declaration there was 
demurrer, bur adjudged ſufficient, on the ground of the loſs of the 
ſervice, as the marriage being declared void from the beginning, 


could pive no right to take the daughter out of the ſervice of 


the ng 


5 There are two injuries which a maſter may ſuſtain in reſpe& 
of his fervant. One is the enticing away, or retaining one's 
Z y, g one 


ſervant, whether hired, or under any other obligation to ſerve, 


| before his time of ſervice is expired ; and the other is beating, 
or confining him in ſuch a Manner as 1 8 bim to perſorm his 
work. 


6 In regard to the firſt injury, the maſter may have his action 
_ againſt the ſervant for his breach of contract; or ke may have an 
action of treſpaſs on the caſe againſt the perſon who induces and 
perſuades the ſervant to violate his contract, by enticing him away, 


or retaining bim from the ſervice of his maſter, becauſe he has le- 
gally entitled himſelf to rhe benefits of the labour of the ſervant _ 


for the time limited, and whoever defeats him of that benefit, is a 
wrong doer, and muſt make good the damages: but if the new 


maſter was not acquainted with the former contract, and delivers 


up the ſervant on demand, he is liable to no action. 
In 


« Hilts v5. Hebert, Sap. C. 1794. 3 Black. Com. 143. 


ri 
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In the caſe of beating and Leni g the ſervant, ſo as to prevent . 
him from fulfiling his contract, and performing the ſervice he owes, 


the ſervant may have his action of treſpaſs for the aſſault and bat- 


tery, and falſe impriſonment ; and the maſter may have his action 


of treſpaſs on the caſe for the ſpecial damage he has ſuſtained by 


the loſs of ſervice ; but it is neceſſary to alledge, and prove a ſpo - 


cial damage by loſs of ſervice, otherwiſe no action Hes, So if a 


man diggs a pit in the highway, into which my ſervant falls and 
breaks his limbs, or ſo wounds him as to diſable him from per- 
| forming his ſer vice, action will lie for the loſs of ſervice. So if 
a man threatens my ſervant, and in fear of battery he is 5 
from performing ſervi ice, action hes. 


— 


CHAPTER SIXTH. 


OF ACTIONS FOR INJURIES THAT AFF ECT THINGS 
| REAL. | 


7 HE injuries that affect things real are, 1. Diſſeiſin, 2. Refuba | 
to make Partition, 3. Treſpaſs, 4. Waſte, 5. Nuiſance. 


1. Diſſelſin, diſpoſeſſion, or ouſter may be deſcribed to be where 
A perſon keeps and holds the poſſeſſion of lands to the excluſton of 
the rightful owner, for let the mode of acquiring the poſſeſſion 
by the treſpaſſer, be whatever it will, he is in contemplation of 
law a diſſeiſor, while he keeps out of poſſeſſion him, who has the 
lawful right. If a man enters upon lands by turning the owner 
out of pefleſiion, or of having the right of improvement for a term 
he. holds over his term ; or if on the death of the proprietor he en- 
ters before the heir, in every ſuch inſtance, and in every other ſup- 
poſable mode of gaining the poſſeſſion, and holding it FOI | 


he is deemed to be guilty of diſieiſin. 


Whenever a perſon | is the lepal proprietor of lands, he has 2 2 


right to make his entry upon them in a peaceable m manner, 


In all. caſes, where the proprietor of lands and tenements 3s Hil 


ALeiſed, or wrongfully Holden, and kept out of poſſeſſion, an action | 
ef diſſeiſin lies fer the recovery of the lands in queſtion, aud the 


damages 
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damages for the unjuſt detention. his is the only real action 
known to our laws, and as it is generally extending to every poiſible 
caſe in which the poſleſſion of land can be demanded, it is the only 
one that is neceſſary. It is peculiar to this ſtate, and was not in- 
troduced by ſtatute, but by the practice of the courts of law. It 


is a capital improvement upon _ common law reſpecting real 


actions, and 1 is a ſtriking evidence of tlie propenſity of our proge- 
nitors, to improve upon and ſimpliſy the laws of their native coun- 
try. This action comprehends all the actions in I veland, by writ 
of right, writ of entry, and ejectment, with all the multifarious 
diviſions, into which they were branched ; of this vaſt varicty of 
actions which were perplexed and embarraſſed with a thouſand, 
nice diſlinctions and fictions, the ſole object i is to enable the owner 
of lands to recover the polleſſion from the diffeiſor, and his dam- 
ages ſor the detention. As the object 15 ſingle, tho attended by 


a variety of circuntances, our action of dilleiſin is wiſely cal- 


culated to attain this object under all circumſtances. L pen no 
other ſubject, has human ingenuity ever been exerted in every 
Poſſible ſun pe of reſinement and diſtiuction, ſo much as on the law 
in reſpecting real actions. Nor was there ever an artsſicial yllem 


of law more abſtroce and intricate. But by a ſingle ſtroke, the 


baſis © Chis artificial fabric is Giltolved, and on the ruins of! it, we 
have ed a ſtructure, wonderful ſor its amplicity and beauty. 
The ſingle action cf diflextin, regulated by the plaineſt, principles, 
is much better calculated to anſwer the purpoſe of real 8 


than all the a&ions Which have been deviſed in England. 


avoids all the e ircaity apd {Eon of the action of ejectment, Se i 


has in a great meaſure ſuperceded the antient real actions in En- 
gland, and by whici the title of lands is now generally tried, and 
determined. It is calculated to bring the ſingle queſtion of proper- 


ty fairly and directly upon trial, unembarraſſed 5 technical forms. 


Every perſon who is the proprietor of lands or tenements, or is 
entitled to their uſe aud improvement, may bring this action to re- 
cover their poſſeſſion. Ilie plaiutiſt muſt ſtate in his declaration 
his title, whether *t he an eſtate in fee imple or any leſſer (eſtate. 


The land muſt i be fo deferihed by ines and bounds as to aſcertain 
and diſtiaguiſl it from 3 any other land w ith precition ; ; but whether 


1 


1 1 « ” 
wh ASE. —— — . 


VAT AFFECT THINGS REAL. 69 


4 


it be arable, mowing, or woodland, need not be mentioned. The 
plaintiff declares that he was ſeiſed and poſſeſſed of the demanded 
premiſes on a day certain, and that afterwards, on ſome day, the 


| defendant, entered thereon, diſſeiſed the plaintiff thereof, and rut 
him out therefrom, and that he has ever ſince continued to deforce 


the plaintiff thereof, and hold him out therefrom, taking the 
whole profits to himſelf, « and then the plaintif demands the 
ſeiſin of the land, which is eſſential, and his damages: far in t id 
action, the plaiutiſf is not only entitled to recover the ſeiſm of the 
land, but his damages for the detention. 


Tho he alledges a ſcifin and poſſeſſion of the lands Abdel 


vet there is no neceſſity of proving that he ever had actual poſ- 


ſeſſion. Ve muſt prove the defendant to be in poſſelſion; ” ad 


then the whole queſtion will turn upon the point of right : and if 


he can prove a good title, tho he never had poſleſſion, he ſup- 


ports bis action. 


* 


ma 


This a&ion may be brought againſt any perſon aka; 13 in the: 
actual poſſeſſion and improvement of the lands. If a tenant be iu 
poſſeſſion under ſome perſon, who claims to be the proprietor, he 
may defend, by force of his title, or may admit the. tenant to defend 
in his name. W hen the action is thus commenced, upon the, 
general fue of not guilty, the parties hay e a fair opportunity of 
deciding the title to the lands. The plaintiff muſt recover by "the 
ſtrength of his own title, and not by the weakneſs of the e 


ant's. It therefore behoves him to ſhew, not only that he has a 


better title than the defendant, but that he has a compleat legal 
title, and: on failure he cannot recover, let the title of the deſend- 
ant be ever ſo deſective. The nature of titles to real property 
has been fully diſcuſſed in the preceding book of our enquires, 

and the principles there unfolded muſt be applied! in the trial of 
thisaction. It is therefore unneceſlary to enlarge open that ſub- 
ject in this place. | | 


The atten of diſſeiſin is tered of as high a nature, a as the 
writ of right by the common law, for it is a bar to another action 
for the ſame land. Therefore when there has been one trial 
upon the ſaine title, bet y cen the ſame parties, or tir tenants, 


holding. 


Porter vs. Warner, F up- C. 1792. 
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| voiding and defending under them, it is 2 bar to another action: 
but if an action be brougl.t againſt a ſtranger or treſpaſſer, and a 


recovery of poſſeſſion, this will be no bar to an action brouglit by 


the rightful owner ; for he was neither party or privy, to the firſt 
action, and kis title was not decided by it. 


The action of diſſeiſin f is conſidered in the nature of an action of 
ejectment at common law; becauſe damages may be recovered, 


as a compenſation for the injury of tlie diſſeiſin. In all inſtances, 


the conrt and jury take the- damages into conſideration, and aſſeſs 
ſuch ſum as is juſt aud reaſonable, and award the ſame to be paid 
to the plaintiff, which ſettles and diſcharges the demand for dama- 
ges. In England, it is the practice in ejectment to find but one 

ſhilling damages, and leave the party to recover the mcſie profits, 


or the value of the uſe of the land by an action of treſpaſs. But 


as the damages can as well be recovered in an action of qiſteiſin, 
as an action of treſpaſs, reaſonable damages ought always to be 
allowed to ſave the expence of another action. This practice of 
aſſeſſing damages in an action of diſſeiſin, is an improvement upon 
the common law of England. | 


This is the only action in which the ultimate fee 1 1 5 land can 
be directly tried; but there is a proceſs by force of tlie ſtatute, 


reſpecting forcible entry and detainer, by which the Fn of poſ- 


ſeſſion may be decided. 


Upon complaint made to one or more . or Juſlices of the 
peace, of a forcible entry into houſes, lands, or tenements in the 
county where they live, or of any wrongful detainer by force and 


ſtrong hand, and with violent words and actions, which tend to 


frighten ; then they in convenient time, at the coſt of the party 
gricved, ſhall go to the place with the ſheriff of the county, or his 


deputy, and ſuch power of the town and county, as they. think. 


neceſſary, and may arreſt ſuch offenders, and all the people of the 


county, when called upon, ſhall aid and aſſiſt therein, upon pain 
of impriſonment, and paying a fine of N ſhillings to the coun. 


ty treaſurer. 


And two affiſtants, or one affiſtant and one jultice, Gr two juſt- 


7 


ices, one being a juſtice of che county court, may _ out a war- 
„„ rant 


t 
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| rant directed to the ſheriff of the county, or his deputy, command. 
| ing them to cauſe eighteen ſufficient and indifferent freeholders of 


the town, to come before them, having freehold eſtates rated 
in the liſt at fifty ſhillings ; fourteen of which at leaſt ſhall be 
unpanelled, and ſworn to make true enquiry and return a ver- 
dict according to evidence. By which jury, ſuch authority may 
make enquiry reſpecting a forcible entry or detainer, and if ſuch 


| jury find the ſame, ſuch authority may cauſe the party ſo put, or 
held out of the lands and teneinents, to be reſeiſed and to be again 


put into the poſſeſſion of the ſame, and to tax colts in his favour a- 


gainſt the perſon convicted of the forcible entry, or detainer : but in 


caſe the verdict be found againſt the complainant, coſt may be taxed, 
and execution iflued, The perſon convicted may be fined a ſum, 


not exceeding twenty ſhillings to the county treaſurer ; and may 


be by the authority bound to his good behaviour, and committed 
to priſon, till he pays the fine and finds ſureties for his good be- 
haviour till the next county court ; then to appear, and in caſe of - 
a high handed breach of the peace, may be bound to the next county 
eourt, who may increaſe the fine according to the aggravation of 
the offence, 


If the ſherifF negle&s his duty, he may be fined five pounds for 
every default. If he be a party, or related to either party, in the 
degree of father and ſon, or brother by nature, or marriage, 


or uncle and nephew, or if he be landlord, or tenant to either of 


the parties, then a conſtable of the town not ſo related ſhall act 5 


in his ſtead ; and every juror legally ſ ſummoned, and not appearing 
Jball be Reg ten mhillin g8. 


The Wake grieved ſhall recover nicks 1 and coſts of ſui | 


by an action of treſpaſs againſt the defendant if it be found by ver- 


dict, or in any other form according to law, that he was guilty of 
forcible entry or detainer. The ſtatute provides that ic ſhall not 
extend to perſons who have had peaceable poſleſſion for three e 


and their eſtates are not ended. - 


In all caſes of a forcible entry, it is apparent that the only en- 
quiry maſt be reſpecting the force, and not with regard to the 
right of property or poſſeſſion: for ia ſuch cafes no perſon has a 

righs 
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Tight to obtain poſſeſſion of his own lands, or tenements by force, 
becauſe it diſturbs the public peace, and he ought rather to have 


- recourſe to his remedy by law. In reſpect to the true import of 
forcible detainer, there ſeems to be more doubt and uncertainty. | 


A forcible, or wrongful detainer may be aſter a forcible entry; 
or after an unlaw ful, but peaceable entry, or after a peaceable and 
lawful entry. If a perſon ſhould be ablent from his houſe a fl. ort 
time, and another enter quietly, if on return of the owner, he 
holds poſſeſſion by force and ſtrong hand, it is a forcible detainer, 

If I leave for a ſhort time houſes, or lands, the lefſee goes into pof⸗ 
ſeſſion quietly and lawfully, but if r be holds over his term by # force 
and riolence, he 's guilty of: a wrongful | and forcible detainer. But 
ry reſpecting the richt of pal ef 'on, bo a ranger | may come 
and attempt to take poſſeſſion of my houſe, and 1 may reſiſt kim 


with force. If there can be no enquiry reſpect i ing the right, he 


may turn me out of m 7 houſe on account of the force I uſed to de- 
| bend i it. But then upon this pr oceſs no enguiry can be made, and 


no decifion be had reſpecting the title, and the r ight 0 of poet | 


muſt be the only enquiry. 


8 Wherever there is a refill to make PaoBiefchi of lands, or 
tenements Holden in coparcenary, Joint tetiancy, ot th common; : 
the ſtatute provides that it tiiay be compelled by writ of partition, 
excepting iu the cafe of town's commons. As the ſtatutè ha not 
preſeribed the mode of eee we muſt have reccurſe to thi 


_*<<omfmnon law. 
In all caſes where coparceners, joint tenants, or tenants in com- 
mon refuſe, « or cannot agree to make partition, then one, or more 


may bring an action againſt the others to compell the making of 


partition. The writ, or declaration ought to deſcribe the eſtate, 
or lands in queſtion, in the ſame manner as in the action of diſſeiſin, 
and then the nature of the eſtate, and the proportions in which it 
is holden by the ſeveral owners. To ſtate the quantity only 
without the proportion is ill, it muſt be averred that the defend- 
ants have reſuſed to make partition tho requeſted, and maſt demand 


that partition be made. If there be a diſpute reſpecting the title, 


then the defendant may plead, that he does not Hold in manner and 
proportion 


4 Champion vs. e Sup. C. 1799. 
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Stopottion bs the plaintiff altedges, and on this ifſue the tithe may 
de decided. IF it be found that the lands afe holden in manner, and 
proportion as rhe plaintiff alledges, or if the defendant acknow 
leges it, or is defaulted, then the firſt judgment 1 is, that partition 
mall de malle. If the defendant diſputes the right of the plaintiff, or 
conteſts the proportion, he muſt do it in the firſt ſtage of the cauſe t 
for when judgment is rendered that partition be made, it cating 

be diſputed. The court then ifſve a writ to the ſheriff of the coun· 
ty, directing him to take twelve men, or frecholders of his 
a county, and go. to the lands, and make fair and equal partition be- 
Tween the parties in their preſence, if they appear on fummons, | 
and allot to each N their full and juſt ſhare, and make return 
of the writ and partition, with the name of the Jurors ; on 
Which motion being made to the court, the ſecond judgment i is, that 
the 3 mall be forever holden to be firm and eſtabliſhed, 


But in this late, it has hot been commofity practifed to direct the 


ſheriff to wake partition by a jury of twelve men, but the court 


have appointed a committee of three men, for the ſame purpela, 
who with the ſheriff make partition, in lien of a jur. 


Where fevers] tenants in common, join in an action of diftifit 
"rgrairiſt a diffelſor, the nonſuit of one, will not affect the reſt, but 
may be confidered us a ſeverance. A releaſe from one to the de- 
Feiidatit, will not bar the reſt; but they may proceed for their 
Mares againſt the defendant, tho a tenant in common, Who ſhall 
not purge the diſſeiſin, by a purchaſe of part of the plaintiffs, 


and they ſhall recover according to their title, and obtain Pogeſ- 


on with the defendant. 
ts Treſpaſs is che net injury, that may be FIT to real pro · 
perty, that 1 is to be conſidered. 


Treſpaſs in its largeſt ſenſe, means any tranſgreſſion, or allencs. 
againſt the laws of nature, of ſociety, or of the country in which 


We live, whether it relates to a man's perſon, or property; but in 


a legal ſenſe, treſpaſs with force, is applied to deſignate only the 
actions that may be brought for injuries done to things real and 
perſonal. At preſent I am to couſider treſpaſs only, as it couſtitutes 
an injury to things real. 


L. 55 tiny” 
P Laillivp Ke. vs. ptr Sup. C. 179 f. 


74 CF ACTIONS FOR INJURIES 
: „Every proprietor of real eſtate, is conſidered to have the ſole 
and excluſive right, to the uſe and improvement of it. In. the eye 


of the law, the land of every man is incloſed and ſet apart. from his 
neighbour's, and this may as well be done by the mere ideal line 


. that runs between them, and bounds their lands, as by a real 


material fence. Every unwarrantable entry upon the. lands and 
tenements of another, without his conſent, is deemed a breaking of 
his cloſe, and is an injury. If no other damage can be ſhewn, the 
law will pose that there is a treading down and deſtroying the 


herbage. From a ſtrict conſtruction of this rule, a perſon who | 


merely goes on to the land of another, is a treſpaſſer; but this rule 
ought to be conſidered under certain reflrictions, for where a per- 
fon merely walks acrofs the land of his neighbour without any in- 
tention to commit a treſpaſs, and without doing the leaſt damage, 
as may frequently happen in the interconrſe between neighbours, 
this ought not to be judged a treſpaſs, and this feems to be the 
practice, for no actions are ever brought under theſe eircumſtan- 


ces; but where a perſon. enters upon the land of another, againſt - 


his will, having been prohibited, with a tortious intent, or when 
damage is actually done tho, not intended, then action of treſpaſs 
ought to lie. In all theſe caſes however, damages are to be pro- 
portioned to the nature of the injury. Treſpaſs. to a man's land 
may be committed by a great variety of acts, as treading" down 
and deſtroying the herbage, digging up the ſoil, cutting down and 
carrying away timber; and all acts by which W is directly 
done, are deemed treſpaſſes with force. 4. 


'b Treſpaſs lies by the owner of the coil, alt A perſon for 


breaking his cloſe, and hunting there, and killing his conies, or 


other animals of a wild nature: for the owner of the ſoil has the 
property of ſuch animals of a wild nature, as are found on his land, 


and killed. As if a hare is ſtarted and killed on my land, it is 


my property ; but it is otherwiſe, if hunted into the ground of a 


| third perſon, for then it is the hunters, 


But there are ſundry inſtances in which the entry upon 3 


land, or houſe of another, 1s juſtifiable and ſhall not be deemed a 
| treſpaſs; as if a man goes there to demand, or pay money, 


- there payable, or to execute in a legal manner the proceſs of the | 


law. 
4 3 Black, Com, 209, © Salk. 56. WO 18 Com. 213. 
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law. A perſon may enter into an inn, or public houſe, without 
the leave of the owner firſt ſpecially aſked, becauſe when a perſon. 
keeps an inn, or public houſe, he thereby gives a general licence 
to any perſon to enter his doors. So a perſon may juſtify entering 
on the land of another, ifhe has any lawful occaſion, as the rever- 
fioner, to ſee if any waſte be committed on the eſtate, on account” 
of the apparent neceſſity of the thing. In like manner the com- 
mon law warrants the hunting of ravenous beaſts of prey, as 
foxes and wolves, in another's land, becauſe the deſtroying ſuch. 
creatures is a public advantage. 4 But in theſe caſes, if a man mif- 
demeans himſelf, or makes an ill uſe of the authority with which 
the law entruſts, he ſhall be accounted a treſpaſler from the be. 
ginning ; as if one goes into a tavern and will not go out in a rea- 
ſonable time, but tarries there all night, contrary ta the inclinations 
of the owner ; this wrongful act, ſhall affect and have relation back 
even to his firſt entry, and make the whole a treſpaſs; ſor the 


law preſumies that he entered the houſe with that intent. But a 


bare misfeaſance, as not paying for the wine he calls for, will not 
make him a treſpaſſer, for this is only a breach of contract, for 


which the taverner has his action againſt him. - So if the rever- 
fioner, who enters on pretence of ſeeing waſte, breaks the houſe, 


ſtays all night, or cuts down trees ; in theſe and in ſimilar caſes, the 
law judges that he entered for this unlawful purpoſe, and there 
fore as the acts which demonſtrates ſuch to be his purpoſe is a 
treſpaſs, he ſhall be a treſpaſſer from the beginning. So in the caſe 
of hunting a fox, or-any wild beaſt of prey, a man cannot juſtify 
breaking the ſoil and digging him out of the earth, for tho the 
law warrants the hunting of ſuch noxious animals for the public, 


yet it is held that ſuch things muſt be done in the uſual manner; 


therefore as there is an ordinary mode of killing them by hunting, 
the diggin 8 of them is unlawful, 


4 I may juſtify entering upon the land of another to fave bis beat, 
the life of which is in, danger, to prevent his heat 61 being ſto- 


len, er his corn from being conſumed, or ſpoiled by beaſts; t 


take away my tree that has blown down and fallen on bis land, 


to take the fruit of my tree that has fallen on his land, to retake 


my beaſt which has been ſtolen, or which has been driven there by 
rhe owner, Or a ſtranger by his conſent. I may chaſe the beaſt of 


| another 
@ 3 Slack Come. 233+ +5 Bacon Abr. 178, 179 Title Tzeſpats. 
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another doing damage on to his own land ; but if a ſtranger do it 


he is a treſpaſler, . he prevents me from impopnging i F N 


I chaſe the beaſt of another doing damage, with a little dog out of 
my cloſe, and the dog purſue it into his, tho | endeavour to call 
it at, no action lies, for the firlt act was lawful, and the laſt I 
could not preyent. 

„ may go upon the land of another to out trees which 1 have 
purchaſed of him, or corn there growing to which 1 have a right, 
A man may dig upon the land of another, to raiſe a bulwark a+ 
gainſt the public enemy, or upon land contiguous to navigable ri- 
vers, with men and horſes to tow a boat or barge. - 


It is generally true that a man may not enter the houſe of 


another without licence, tho the door be open, becauſe it is his 


caſtle. But a perſan may enter a houſe the door being open, to 
ſearch for and take away goods which the owner has unlawfully 


gotten, or which were ſtolen, or to tender money, or to part per- 


ons that are fighting, Indeed the general rule is that I may en- 


ter on the lands or tenements of another, to do any act which I 
have a lawful right to perform ; or which the law enjoins on me 
as a duty, if ſuch entrance be neceflary to enable me to do the act. 


b Where the law allows an entry an the lands of another for 


a particular purpoſe, treſpaſs will not lie. As in the caſe of high · 
ways, which if they become impaſſible by the overflowing of 3 
river, or other cauſe, paſſengers may juſtify going on the ad join. 
ing fields. But the caſe is different of a private way over the 
land of another, for there, if the way becomes impaſſible, the per- 


ſon who is entitled to the way cannot juſtify going on the lands 


| adjoining, for the grant of a way is only in a particular place, 


In reſpect of the perſon who has the right of bringing an action 
ef treipaſs, for an injury done to lands; it ſeems agreed, that it 


3s not neceſſary that the plaintiſf ſhould have an abſolute property, 


or any intereſt in the ſoil. 


But the perſon who has the lawful — ahne 


and is entitled to the veſture and herbage, may maintain the 
action of treſpaſs, for breaking the cloſe and treading down and 


deſtroying the N But this 1 in fact muſt be a 


lawſul 


@ 5 Bacon Abr. W 181 Title treſp. 3 2 Eſpin Dip. 87. 3 Black. 210. 
2 Eſpin. Dig. 88. Co. Lit. 36. 5 Bacon Abr. 166. 25 
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lawful one, for a perſon that is conſidered in the li ne of an intru | 
der, treſpaſſer or difſeifor, cannot maintain this 3 cog Therefore 
if I purchaſe lands, and go into poſſeſſion and do not record my 
deed : or if 1 purchaſe and go into poſleſſion without taking any 
deed ; or if I am tenant at will, or by ſufferance, I can maintain this 


action againſt aſtranger, becauſe I have the lawful poſſeſſton. So if 


] agree with the owner of land, to plaw and fow it and give him 


| half the profits; I may maintain this action againſt apy perſon 


for treading down and deflroying the corn. So where a meadow 
is divided antually among a number of pariſhoners hy lat; then 
after each perſan' s ſeveral portion is allotted, they are capablg 
of maintaining an action for the breach. of their ſeveral 11 

for they have ſeparate intereſts, 


© 


But to maintain trepaſy, the plaintiFmuſt have been in — 
at the time when the i injury was done, for the proprietor who has 
the general property, cannot maintain an action for the injury done 


| while he was out of poſſeſſion. Before an entry and actual polſcdi- 


on, one cannot maintain treſpaſs, tho he has the freehold in law. 
A diſſeiſee, may maintain treſpaſs for an actual difieifin, againſt the 
diſſeiſor, becauſe he has been in poſſeſſion, but cannot maintain treſ- 
paſs for any injury, after rhe diſſeiſin. Such is the common law of 
England; but I apprehend our courts have adopted diſfe rent prin- 
ciples, and that whether the proprietar was ever in poſſeſſion, ar 

not, he may maintain act ion of treſpaſs againſt diſſeiſors in all the 
caſes where he can maintain diſſeiſin. But where there is a perſog 
jn lawful poſſeffion under him, that he cannot maintain this action, 
unleſs it be in one inſtance. By the common law, lellee for ife, or 
years, of land, has no property in che trees growing on the land, 
even if the leaſe be without impeachment of waſte. But if a ſtran: 


ger cuts down any trees, leſſee may maintain treſpaſs, but he ſhall 


not recover damage for the value of the trees, becayſe the pro- 
perty in them, is in him in reverſiqn, but the damage ſhall be for 
breaking the cloſe and cropping the wood, and laſs of hade. In 


Mort leaſes, if the leſiee cannot recover the value of the timber in 


damages for cutting it down, it ſrems reaſonablethart the ultimate 
owner ſhould have his action for that purpoſe. But in very long 
leaſes where it is unknown who will be the reverfioner at the 


time 


* 
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time of the termination. 'of the eſtate, and where at hs time the 
action for the treſpaſs will be barred by the ſtatue of limitations; it 


ſeems neceſſary that the leſſee for years, ſhould maintain this action, 


otherwiſe the treſpaſſer can never be ſubjected to the payment of 
adequate damages. 


A man is not only reſponſible for his own 20 of treſpaſs, but 
2s for any injury done by his cattle, or creatures ; and if they 
break the cloſe and enter upon the land of another, by reaſon of 
his negligert keeping, or his driving them, the owner is account- 
able for all the damage they do, in treading down, bruiſing and 
_ eonſuming the herbage, and ſpoiling his corn, or his trees; but 
if the cattle enter upon the land of another, by reaſon of the neg- 
ligence of the owner of the land, as if the fence be inſufficient and 


not according to law ; or if the bars, or fence be ler down and 


the cattle paſs thro, the owner of them is not anſwerable for the 
damage done. The law reſpecting fences will be conſidered, when 


we come to treat of replevin. For all injuries done by cattle to 


lands, the law gives the j arty injuried, a double remedy ; either 
by impounding them, or by an action of treſpaſs, which we are 
now conſidering. 


| Whenever a perſon has ſuſtained any injury to his lands bs 
the act of another, or his cattle ; action of treſpaſs will lie againſt 


the treſpaſſer, or the owner of the cartle, for the recovery of da- 


mages. For every act of entering upon the encloſures of another, 
by man, or beaſt, is deemed to be a direct and forcible injury. 
The plaintiff in his declaration muſt ſet up property and poſſeſſion 


in the land, or at leaſt, actual and lawful poſſeſſion ; he · muſt de- 
ſcribe the place where the treſpaſs was committed by proper 
boundaries, mult alledge a breaking of the cloſe with force and 
arms, and entering thereon, and doing damage. If the treſpaſs 


be committed by cattle ; then- the plaintiff alledges in his declara- 

tion, that the defendant with force and arms, broke and entered 

the cloſe of the plaintiff, and trod down and conſumed the graſs, 

or grain, then and there growing, with his cattle, that is, with 
oxen, horſes, hogs, or ſheep, as the caſe may be. 


4 In treſpaſſes of a permanent nature, where the injury is con- 
einually 


4 3 Black. Com. 211. 3 Black, Com. 212 
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tinnally renewed, (as by ſpoiling and conſuming the herbage by 


the defendants cattle,) the declaration may alledge tie injury to 
have been commirted by, «continuation from one given day to a- 
nother, which is called laying the action with a. continuando, and 
the plaintiff ſhall not be compelled to bring ſeparate actions, for 
every ſeparate treſpaſs ; as if a-man's cattle ſhould break into one's 
encloſurs a number of days in ſaccefſian, or if a perſon ſhould ata 
number of different days, enter on the land and cut timber, one 
action may recover. all the damages done on the different days, 
| by laying a continuance of the treſpaſs from day to day, or: from 
ſuch a day to ſuch a day ; but where the acts done are of a different 
nature, and each conſtitute a ſeparate, diſtinct treſpaſs, they gan- 
not be laid by continuance ; but b actions 8 be fect 
or each treſpaſs. X 2 0 


Sometimes in actions of creſpaſs reſpecting lands, the 8 | 
juſtifies in virtue of his title, and then the right of property is col; 
laterally tried; but the judgment of à court in one action, is no 
bar to another, « When action of treſpaſs is brought before an aſſiſi 
tant, or juſtice of the peace, and the defendant juſtifies upon 2 plea 
of title, a record ſhall be made, and the matter of fact ſhall, be taken 
as confeſſed, and the party making, ſuch plea, ſhall become bound 
with one or more ſureties to the adverſe party, in a ſum not ex- 


eeeding twenty pounds, on condition, that he ſhall purſue his plea, 


and bring forward a fait for the trial of his title to the next 
county court in the county, and pay all coſts and damages that may 


be recovered againſt him ;. which recognizance, the aſſiſtant or 


Juſtice, of the peace are impowered to require and take ; and if the 
defendant refuſes to become bound, his plea. ſhall abate, and che | 
eourt ſhall proceed to try the caſe, and on proof of the commiſſion 


of the treſpaſs ſhall award damages and coſts.” But if he becomes 
5 bound, they are to certify the proceſs, the record of the plea and - 


the recognizance, to the next county court, and if the recognizer 
fails to bring forward his ſuit, the default ſhall be recorded, and a 


ſcire facias ſhall ſe to recover 1 Rey _ the redogntzans of 


him and his ſureties. | | 
Or if on trial before the court, he mall not walk o out a title to 


the land or tenement where the treſpals is ſaid to be done, para- 


mount . 


1 < Statotes, 255s 


50 Ox acrix ron wohne 

motmi to the title or poſſefion of the adverſe party, PE) ginent mall 
be rendered for the party ireſpalſed boy; for treble damages 
und coſts of _ 

| Upon this Hatte, i it is the praltice | to follow the mode pointel 
out by the laſt clanſe, and the defendant brings forward No new 
| action, but cauſes the one commenced before the afliſtant, or juſtice 
of the peace, to be entered in the county court, and the parties 
proceed to trial upon the title of che lands, as above mentioned, 
und as this i is merely an action of treſpaſs, a judgment in one caſe 
33 no bar to another action. But the or iginal adt ion muſt be treſ- 
paſs ; ; « And where the plaintiff brought trover for certain bark 
taken on land; the defendant juſtified by a plea of title to the 
land, and the cauſe was removed to the county court, and then ap- 
pealed to the ſuperior court, who diſmiſled the proceſs a as 5 irregular 
and : not before the court. 


before the juſtice, and c ufter wards alter it, and plead not 


b The defendant is ob! go ab abide by his plea of title given 
guilty. - 


derwood, ſtanding, or 1yivg « on the Tands of any otlier perſon, or 
that hat! aid therein, Without licence from the owner, fhall 
| pay to the Party injured, ten Aliillin ugs for every tree one fobt 


over ; and for all trees of greater ſize, three times the value, be- 
Tides ten ſhillings ; and for every tree or pole of leſs dimenfiom 


de Difllings ; which may Ve recovered by action vn the ſtature, 


Every bs that ſhall then, deſtroy, or carry awhy any bay- 
berries from 'another's land, without leave, or that ſhall be aid- 
ing, ſhall:pay to the party injured, three times the value of what 
ſhall be gathered, deſtroyed, or carried away; and three ſhillings 
for every buſhel, and in the ſame proportion, for a greater or leſſer 
quantity to be recovered as aforeſaid. But if it appear that ſuch 
treſpaſs was committed by miſtake, and the perſon ſuppoſed he was 
on his own land, he ſhall pay in damages only the juſt value of 


the timber and bayberries. 


o Sweet vs. Dow, Sup C. 179% 5 Briggs vs, Woodruff, Sup, C. 1793 


In addition to the colnnicn law, Tome repillati6tis reſpecting 
treſpaſs on lands, have been POE by nlatüte. Every perſoh 
that ſhall cut, fell, defiroy « or carry away any trees, tiinber or un- 


p 
: 
s 
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Every perſon that ſhall ſet fire on lands, which runs on to com- 
mon land; or that belongs to any particular perſons, or that hall 
be aiding, ſhall pay all damages to the owrers of the lands. 


If upon any action, bill, plaint, or information F grounded on 
this ſtatute, the plaintiff ſhall charge the defendant with treſ- 
paſting in the particulars above mentioned, or with being aiding, 
and ;nake out that the fame facts have been committed, and. that 
he ſuſpects the defendant, tho he be able to produce no proof on- 


ly to render it highly probable, then unleſs the defendant will 


acquit himſelf on oath, the plaintiff ſhall recover the penalties 
and damages aforeſaid, with coſt ; but if the defendant acquit 
himſelf on oath, he ſhall recover double coſt. I never knew a 
proceſs in this form. In all actions founded on this ſtatute, the 
practice has been to rely on common law proof ; but in ſuch 

actions, the facts muſt be charged directly againſt the defendant, 
and not that tho plaintiff ſuſpects that the defendant committed | 
the treſpaſs. 


a Wiſte is a fpoil, or deſtruktion f in lands, houſes, gardens . 


| el and the like, to the diſheriſon of him that has the x remain- 
der, or reverſion in fee ſimple, or fee tail, 5 = 


Waſte is either voluntarily, which is a crime of commiſſion 8 5 
by pulling down a houſe ; or it is permiſfive, which is a matter 
of omiſſion only; as by ſaffering it to fall for want of neceſfary 
reparations. Whatever does a laſting damage to the inheritance» 
or freehold is waſte. - Therefore removing wainſcot, floors; doors, 
or other things once fixed to a houſe, is wiſte, If a houſe be 
deſtroyed by tempeſt, lightning, or the like, which 3 is the act of 


God, it is yo waſte ; but otherwiſe, if the houſe be burned by the 


carelefineſs, or negligence of the tenant. Waſte may alſo be com- 
mitted in fiſh ponds, dove houſes, and the like, by fo reducing the 
number of the creatures therein, that there will not be ſufficient 


for the reverſioner when he comes to the inheritance. Timber alſo 


is a part of the inheritance; ſuch are oak, aſh, and elm in all 


places. And ſo are all kinds of trees that are generally uſed for 
building, and to cut down ſuch trees, or to top them, or do 
any. other act whereby the timber may decay, 1s waſte, But 


M __ underwoog, 
4 2 Zlack . Com. 287, 282. Co. Lit. 53. N 
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anderwood, the tenant may cut down at any reaſonable time 
when he pleaſes ; and he may take of common right, ſufficient 


wood for his fire, neceflary repairs and fences. The converſion of 


land from one ſpecies to another, is waſte ; to convert wood, 


meadow, or paſture into arable ; to turn arable, meadow, or paſ- 
ture, into woodland; or to turn arable, or woodland, into mea- 


dow, or paſture, are all of them waſte; for it not only changes the 
courſe of huſbandry, but the evidence of the eſtate. But I pre- 


fume in this country, ſuch converſions in this reſpe& as are com- 
patible with good huſbandry, would not be deemed waſte. The 
fame rule is obſerved for the fame reafon, with regard to conver- 


ting one ſpecies of edifice, into another, tho it be improved in 


its value. To open the land to ſearch for mines of metal, and 


the like is waſte ; for that is a detriment to the inheritance. But 
if the mines were open before, it is no waſte for the tenant to con- 


tinue digging them for his own uſe ; for it is become the mere 
annual profit of the land. Theſe three are the general heads in 
waſte ; that is, in houſes, timber and land. But whatever tends 
to the deſtruction, or depreciating the. value of the inheritance is 
conſidered to be waſte. ä 


In England; by the ſtatute of Glouceſter, tenant for life, for 
years, in dower and by the curteſy, or law of England, are pun- 
iſhable for waſte, by a. forfeiture of the thing, or place waſted, 
and treble damages. But as that ſtatute is of no validity here, 
we muſt aſcertain the common law, to know our own law. 


2 The Engliſhjuriſt agree that tenants in dower and guardians, 
by the common law were puniſhable for waſte ; but they diſagree 
_ reſpecting the queſtion, whether tenants for life and by the cur- 
teſy, were puniſhable for waſte, at common law. Lord Cook, 
who is defervedly conſidered as the oracle of the common law, is 
ef opinion, that by the common law, waſte was puniſhable in 
three perſons, tenant in dower, tenant by the curtefy, and guar- 
dian. But that tenant for life, or for years, was not ; and the 
reaſon of the diverſity, he fays is, that the eſtates of the former 
were created by law, and therefore the law gave againſt them 
remedy ; but that tenant for life, or years, came in by grant of 


the owner of the lands, who might provide againſt waſte, RR if 
| e 


4 2 Co. Inſt. 145, 249+ Reg. 72. Bro. Waſte, 88. 2 Reeves Hiſt, 749. 
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he did not, it was his own neglect. But a doubt is entertained 
whether tenant by the curteſy, was puniſhable for waſte, at com- 
mon law. No evidence can be adduced from any authority to 
prove it, for no writ appears to have been formed before the 
ſtatute of Glouceſter, paſſed in the ſixth year of Edward the J. 
And that ſtatute expreſsly declares, ſuch tenant puniſhable for 
waſte ; and the writ in the regiſter is {aid to be force of ſtatute. 
As there is nothing but the naked aſſertion of Lord Coke, un- 
ſupported by any authority, we may with propriety doubt the 
poſition laid down by him, and conſider that an action of waſte 
does not lie at common law againſt tenant by the curteſy. 


_ © In regard to the «queſtion, whether this action lies againſt 


tenant for iſe, it is aſſerted by Reeve in his hiſtory of the Engliſh 


Jaw, that ſuch is the common law. He proves by the authority 
of Bracton, that a proceeding might be had apainſt a tenant 
for life, as well as againſt tenant in 3 i and guardian; 3 v and 
that Bracton lived in the reign of Henry III. and compleated his 
treatiſe upon the laws and cuſtoms of England, before tlie fiſty- 
ſecond year of that king; „ in which year the ſtatute of Marl- 
bridge was enacted ; and which is the firſt ſtatute that puniſhes 
waſte in any inſtance. This 1s irrefragable evidence that tenant 
for years, was.puniſhable for waſte at common law. We mult 
therefore conſider jt to be law in this (tate, that action of waſte 
will lie againſt tenant for lite, in dower, and guardian. 


By the common Ar, if he who bad the inheritance did fear that 
waſte would be done, he might before any waſte was done, have 
a writ of prohibition directed to the ſheriff, that he ſhould not 
permit waſte to be done. Courts of chauncery, have power to 
ilue injunctions to prevent the commiſſion of waſte. But in this 
ſtate other remedy has ever been introduced, chan the action of 
waſte, which we muſt conſider. 


4 The »&ina mall be brought by tim who has the immediate. 


eltate of inheritance, and is the remainder man, or reverſioner. 


But the reverſion mult continue in the fame ſtate it was when the 


waſte was done, and not be grauted over, for if it be ſald, or aflign- 


ed, tho taken back, the action is gone, becauſe the eſtate did not 


continue, 
a 1 Reeve, 336. Bracton, 5 2 Recve, 73, 148. -b 2 Kueove, go. 
: 2 Anſt. 277, Wye e Jt. 536 6 . 


\ 


= OF ACTIONS FOR INJURIES 


continue. If waſte be done, and the reverſioner dies, the action 


is gone. 4 If tenant in dower, grant over the whole of her ef. 
tate, and the grantee commit waſtes, yet the heir, or reverfioner 
Mall have an action againſt the tenant in dower, becauſe of the 


privity of the eftates ; but if the heir, or reverſioner either before 


or after ſuch aſſignment, grants the reverſion to a ſtranger, he 
may have an action of waſte againſt the aſſignee, becauſe in both 


. caſes the privity is deſtroyed. If tenant for life, grant over his 


eſtate and the grantee commit waſte, action will lie againſt the 
grantee. Tenant for life and dower, are reſponſible to the re- 
verſioner, for waſte committed by a ſtranger, while they hold 
the lands ; becauſe they have an action of treſpaſs againſt ſuch 
perſon. Guardian ſhzll not be puniſhable for waſte committed 


by a ſtranger ; and if he aſſign over, action of waſte will lie 


againſt the aſſignee, 


Tenant for life, dower, and guardian, are by the common law 


liable to pay only ſingle damages, for the commiſſion of waſte, and 
do not forfeit the land waſted. Guardian forſeits the emp, 5 


by force of the ſtatute of magna charta, 


The action of waſte is treſpaſs on the caſe. The Abe 8 
ſhould deferibe the lands, and ſet forth the titles of the plaintiff 


and defendant, and the particular acts of waſte done; for which 
he recovers ſingle damages, and there is no forfeiture of the 


land waſted. 


| Nuiſance ſignifies any ag that worketh burt, inconve- 
ob. or damage. Nuiſances are of two kinds, public, or com- 
mon, which are an annoyance to the people in general; which 


will Be conſidered when we treat of crimes ; and private, which 


affect individuals only. Theſe are the ſubject of our preſent en- 
quiry, and may be defined to be any thing done to _ e 
of the lands, and tenements of another, 


Nuiſance is fairly comprebended under the idea of treſpaſs, 
But it differs from the treſpaſſes already deſcribed in this reſpect. 
Such are a direct damage done to the land. Nuiſances reſult from 
acts which are not directly injurious, but are fo in their conſe- 


quence and effect. The doing of the act would in itſelf be lawful, 
but 


. Lit. 54. a. | 
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but as the conſequence is injurious to another, it is unlawful ; for 
it is a rule of law, as well as of morality, that a man ſhall ſo uſe - 
his own, as not to injure the property of another. 


P 


4 A man's dwellisg may be injured by over-hanging it, by 
ſtopping up ancient lights, and corrupting tlie air nh noiſome 
Gnells. If a man builds a houſe ſo clofe to mine, that his roof 
over-hangs my roof, it is a nuifance. So if a man builds a houſe 
ſo near my land, that the roofover-hangs it, or if the water from 
it be conducted by a pipe, fo that it falls upon my land, it is a mũ- 


ſance, So it is to erect a houſe, or ether building ſo near mine, 
that it flops up my ancient lights and windows, but in this laſt caſe 


it miſt be underſtood, that the windows be ancient, and have been 
there, time out of mind, otherwiſe it is no nuiſance ; for one has 
as much right to build an edifice on his own ground, as another. 
And every one has a right to de what he pleaſes upon the upright, 
or perpendicular of his own land; and it is the folly of a man, 

to build ſo near the land of another, that be may injure him, by 
building a houſe upon his own land. If a perſon keeps his hogs, 
or other noiſome animals, ſo near the houſe of another, that the 
ſtench incommodes him, and makes the air unwholeſome, this is a 
nuiſance, becauſe it tends to deprive him of the uſe and benefit of 
his houſe, So if a perſon ſets up, or exerciſes an offenſive trade, 
as a tanner's, or tallow-chandlers, or the like, for tho theſe trades 
are lawful and neceſſary, yet they ſhould be exerciſed in places 
remote, where the dwelling of no perſon can be injured by them, 
The ſame may be ſaid reſpecting a ſlaughier-houſe. But to de- 


pPrive one of a mere matter of pleaſure, as a fine proſpect, by build- 


ing a wall, or the like; as it abr! idges pothing really convenient, | 
or neceſſary , is not conſidered to be ſuch an _y to the ſufferer, 


as the law will redreſs. 


In e pod of nuiſances to lands, it is a general principle, that 
if a man does an act which is in itſelf lawful, yet being done in 


that particular place, neceſſarily tends to the damage of another's 


property, it is a nuiſance; for it is incumbept on him to find a place 
to do it, Where it will be ino Tenſiwve. As if one erects a ſmelting 
houſe for lead, ſo near the land of another, that the vapor and 


ſmoke Kills his cern and graſß, or damages his eattle, this is held 
| o 


7 13 
* 


86 or ACTIONS FOR INJURIES 


to be a nuiſance. So 1 my neighbour ought to ſour a ditch, 
and neglects it, by which my land is overflowed, this is an acti- 


onable nuiſance, If a man builds a dam on his own land, on a 
ſtream, by which he flowes the water back upon my land, action 
lies. Ifa man corrupt, or poiſon a water courſe by erecting a dye 


houſe, or lime pit for the uſe cf trade, in the upper part of the 


ſtream, it is a nuiſance, and ſo it is to do any act therein, that 


muſt in its conſequences neceſſarily tend to the prejudice of one's 


nei igbbour. 


In caſes with reſpect to the e of lands by mill-dams, 


by virtue of a general and unlimited grant to flow, at the firſt 


ſettlement of this country, it has been decided, that where under 


ſuch grant, a perſon and thoſe under whom he claims, for a great 
length of time, have flowed the land to a certain extent, this ſhall 
be conſidered as his conſtruction of the grant and he ſhall not 
afterwards be permitted to ſay, that ſuch practice is not accord- 
ing to the grant ; and raiſe his dam higher, by which he may pre 
Jjudice others. 


b Is reſpe&t to the right which the owners of land, have to the 


uſe of ſtreams of water, running thro their lands, as relative to 
the owners below them, this general principle has been eſtabliſhed, 


that every perſon may take every natural and artificial advanta ge 


of a ſtream of water, running through his land, either for his 
mills or manuring his meadows, provided that he does not deprive 


the adjoining proprietor below him of a ſuſſicientcy for the neceſ. 


ſary purpoſes of his kitchen, to drink and to water his cattle : and 


provided, that the water which ſhall thus be diverted from its 


natural courſe for artificial purpoſes, ſhall be abſorbed on kis land, 


or retnrn to its natural courſe, before the ſtream paſſes by the 
land of the adjoining proprietor. The reaſon on which this rule 


is founded is, that every perſon has a natural right to improve 
the water paſling thro his land to the beſt advantage, but that 
he ſhall not deprive his neighbour of the neceſſary uſe, nor unne- 


ceſſarily of the artificial uſe, If I can diſpoſe of, and abſorb up- 


on my land, the whole of the ſtream excepting a ſufficiency for 
_ neceſſary purpoſes, I have the prior right, becauſe I am above 
kim on the ſtream and have the firſt opportunity. But I may 


” | | not 
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not e e and without deriving any advantage from it ſo 
divert the ſtream, as to deprive him of any artificial uſe of it, to 
which he becomes entitled, if I cannot take it. Theſe principles 
give to all the proprictors, from the head of the ſtream to the 
place where it empties into the ocean, the uſe of the water for 
all neceſſay purpoſes, and to every one that artificial advantage 
which the ſituation of his ground will admit. 


DO” The ſame rule applies where the water is uſed for mills, as 


for other purpoſes. Therefore when the plaintiff brought his 


action for the defendant's diverting a ſtream in his own land, from 
Its natural courſe and prevented it from running to his mill, it 
appearing that he made uſe of the ſtream in watering his land, 
and that all the water which he diverted, was abſorbed on the 
land, or returned to its natural courſe, before it left his land, it 


Was held that the action would not lie. 


The remedy for the injury which a man ſuſtains by a mi- 


ſance, is an action of treſpaſs on the caſe ; by which he recovers 


damages, but cannot remove the nuiſance. He may however 
bring his action as long as the nuiſance is continued, every conti- 
nuence, being deemed a freſh nuiſance, for which action lies. And 
if a perſon continues a nuiſance after it has been fo judged, in 
one action, ſuch damages will be given in a ſubſequent action, as 
will compel him to remove it. An action lies at common law 


to remove a nulfance ; but is now diſuſed in England, and has | 


never been introduced into this ſtate. 


No action lies in favour of a private perſon, for a public nuj- 
ſance, unleſs he has ſuſtained ſome ſpecial damage thereby; and 


then he may bring his action to recover ſuch ſpecial damage. 


While we are treating of injuries reſpecting real property, that 
come under the head of actions of treſpaſs on the caſe ; it may not 
be improper to add a few caſes, that do not come expreſaly under 


| Foy of the foregoing diviſions. 


If one perſon owns the upper, and another the lower ſtory of a 


houſe, the latter may compel the former, to coyer the roof to ſave 
the lower room. And if either ſhall ſo uſe his room, as to injure 


the 


2 Hayward vs. Maſon, Sup. C. 1784 
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the other, action will lic. If by negligently keeping my fire, my 
houſe is burned and communicates the fire to the houſe another, 
by which it is conſumed, action will lie. So if I ſet fire on my 


own land, and ſuffer it to run on to the land of my neighbour 


by which he is injured. If I am obliged by law, to maintain a 
fence againſt the land of another, and by my neglect the fence is 
inſufficient, and a ſtranger's cattle paſs thro it, into the land of 


my neighbour, I am anſwerable for the . 
In reſpect of chattels real, it may be be that leſſee for 


years, may on account of any injury done to the land, bring the 
fame actions as proprietor. in fee, excepting for cutting timber as 
has been mentioned; but that tenant at will and by ſufferance, 


have ſo ſmall an eſtate, that they can maintain no action but thoſe 
which they have power to do, by virtue of their lawful poſſeſſion. 


CHAPTER MARE N- 


OF REPLEVIN. 


: PRE the preceeding, chapter, I conſidered the actions that reſpe®t | 


real property. I now propoſe to detail minutely every action thut 
can be brought for any injury reſpecting perſonal. property. 


The firſt, and moſt natural divifion of actions, reſpecting things 
perfonal, is into actions that are founded on torts, or wrongs ; and 
actions that are founded on contracts. Every act injurious to the 
rerſonal property of another, and every violation of a contract, 


are the grounds of action. Correſpondent to this diviſion, we find 


another diviſion of perſonal actions. This reſpects actions relat- 
ing to things in poſſeſſion, and to things in action. Torts reſpect 
things in poſlefſion, and contracts are the bafis of things in action. 


Act ions founded on torts, are again divided 1 into thoſe which are 
anq which are not accompanied by force. Actions for injuries ac ac- 
companied with force, are replevin and treſpaſs Actions for 

injuries unaccompanied by force, are trover and treſpaſs on the 
caſe. I ſhall firſt conſider the action of replevin. 


Replevin 
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KRNeplevin ls a proceſs by which a perſon regains the poſſeſſion 


of beaſts, that have been impounded, which were taken damage 
feaſant, or his perſonal property which has been attached. In 
theſe two caſes only, have we occaſion for this proceſs by our 
law, as we have never introduced the practice of diſtraining for rent. 
This renders our law very different from, and much more ſims 
ple than the Engliſh law on this ſubject. I ſhall firſt conſider the re- 


plevin of beaſts impounded, and then of perſonal property attacked. 


1. © Whenever the beaſts of a perſon are impounded, it is his 
duty within twenty-four hours after notice, and for his neglect, he 
incurs a penalty of one ſhilling for each creature, for every day he 


ſaffers them to continue in the pound, and the expence of keeping 
them, to replevy them. If the owner of the beaſts, wiſhes to re- 
plevy them, he may apply to an aſſiſtant, or juſtice of the peace 
for a writ of replevin. This is directed to the ſheriff, his de- 
puty, or the conſtable of the town, commanding them to cauſe 
to be re- delivered to the owner, his beaſts which are impounded. 


By force of this writ, the officer reſtores the beaſts to the owner, 
Every writ of replevin, contains in it an action of treſpaſs. The 
Plaiutif therefore alledges, that the beaſts were wrongfully im- 
Pounded ; the defendant is ſummoned to appear before ſome pro- 
per court, to anſwer for the injury. In all caſes of replevin, it 
is the duty of the authority figning the writ, to take ſufficient 
bonds to reſpond ſuch damages as the adverſe party may recover. 


When the action of eplevin proceeds regularly, and the par- | 


ties appear in court, the defendant may deny, that he ever took 
end impounded. the beaſts ; he may juſtify taking them doing da- 


mage on his land. In ſuch caſe, the defendant makes avowry, 


he avows or acknowledges the taking, by averring that they 


were taken in his cloſe, (which muſt be deſcribed) doing damage, 
The defendant is called the avowant, and becomes the plaintiff, 


becauſe he demands damage for the treſpaſs committed by the 
beaſts, that have been replevied. If the plaintiff cl:ims the land 
where the beaſts were taken, then the title to the land may be 


collaterally tried, as in an action of treſpaſs, and the right of im- 


| pounding, will be dependant on rhe right of property. But if 


— 


N tho 
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the fence thro which ſuch beaſts paſſed on to the land, was infuf. 


ficient, then the plaintiff may on that ground conteſt the riglit of 
 impounding. And in matters of replevin, the uſual diſputes re- 
ſpact the ſufficiency of the fence ; which I ſhall therefore con- 
ider in this place. | 

« All proprietors of lands, are  obli ged to make and maintain 


| ſufficient fences, to ſecure their particular incloſures. A ſufficient 
fence, the law determines to be a ſtone wall four feet high, and a 


five rail fence, or any otlier fence equivalent to it. All divi- 
dend feaces, are to be made and maintained equally by the ad- 


Joining proprietors. If either party refuſe to make a diviſion, tlie 
other party may apply to the ſelect- men, who may divide the 
ame, and ſet the beſt part to him who erected, or holds under him 
who erected the ſame, and the party refuſing to divide ſhall pay 
the expence. The account under the hands of the ſelect- men 


ſhall be ſufficient evidence to N action to recover the 


ſame. 


If one proprietor improve before the other, and make the whole . 


of the fence, then when the other proprietor improves, he ſhall 
purchaſe and maintain half the fence. If they diſagree, the ſelect- 
men fhall divide the fence, and determine what ſum ſhall be paid 
dy the proprietor laſt improving, to him who erected the fence ; 
and an account under their hands, ſhall be ſufficient evidence i in an 


action to recover the ſaine. Such . when recorded mall 


| be * in law. 


BY a proprietor neglects to ws his dividend fence in repair, 
as perſon injured, may call on the fence'viewers, who | finding 
the fence inſufficient, or not made, may after ſive days notice, 
proceed to erect and repair the ſame, e negligent 19 89 5 
hall Pay double DO 


| Where a perſon! has incloſed bis bells with . . ſufficient 
Fences according to law, he may. impound creatures doing da- 


mage therein, and the owner all pay damage and poundage. 
But damage done by beaſts thro the inſufficiency of the fence, ſhall 
not be oral, unleſs done by fwine, . —— to g 


at 
2 Statnutes, 7 | 
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2 large on the common, or by unruly cattle, which will not be re- 
ſtrained: by ordinary fence, or where the perſon voluntarily treſ-. * 


paſſes upon, or puts his creatures into his. neighbour's incloſure. | 


Then if the party injured, ſhall find the creatures doing damage 
in his encloſure, he may impound and ſhall recover damage and 
poundage, tho his fence be inſufficient. | 


* 


If the beaſts of the adjoining proprietor enter apon my und, by 


the inſufficiency of his fence, then they are liable to be impounded 


in the ſame manner, as if they broke through my ſufficient fence. 
The proprietor who owns againſt a common, 'or the high-way, 


muſt make the whole fence. In caſe of the impounding, of horſe- 5 


kind ſuffered to go at large on the common, when the impounder 
has made oath to the place where he took them, the owner ſhall 
pay damage, unleſs he can ſhew that they were not ſiiffered to g6 
at large, or entered the field;through the infofficiency of the fence, 
at ſome place not adjoining the communs. The right to im- 
pound, and to recover damages for the n depends on the 
ſufficiency, or inſufficiency of the fence, 


„ It has been decided, that. where. a dyes not navigable, divides 
adjoining; proprietors, their lands meet in. the middle of the river, 
and where land is ſo circumſtanced, that a diviſion fence cannot 
be built upon the line, it is a caſe: not provided for in the ſtatute, 
and muſt be governed by the principles of reaſon and juſtice ;, 
which is, that whoever keeps cattle, muſt ſo keep them as that. 
they. do: no injury to the property or improvement of others. 
Therefore if one adjoining pw prietor paſtures, and the other 
mows his lands, he that paſtures. muſt make the whole of the fence. 


On trial, if the ifſue be found in favour of the avowant, he 
is entitled to recover his damages and coſt. If for the plaintiff, he 


recovers his damages and' coft, If the perſon- replevying, fail to 


proſecute his action, the bond is a ſecurity, by force of wliich, the 
defendant may recover his damages. | 
Where an injury. has been done by the cattle of any one, to the 
lands of another, he who receives the injury may either diſtrain 
them damage feaſant, or bring his action of treſpaſs and recover 


the en ſuſtained. Bar he ſhould make his election of his re- 


| medy, 
* Bifſel vs. Southworth, ds C. I791, 
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| medy, for if he diſtrains, and the diſtreſs eſcapes, the action of 
treſpaſs is gone, unleſs the eſcape was without his —_ or 
neglect, and then i it lies. | 


a If the beaſts, impounded mould die in the pound without any 
neglect of the impounder, he may recur to his action of treſpaſs to 
recover his damages. For this would be no ſatisfaction of his 
demand; but if they die by his miſconduct or neglect, he ſhall 


| have no action ons his damages, becauſe he has elected his remedy. 


If any creatures lawfally impounded, ſhall eſcape out of the 
pound, the owner being known, he ſhall pay all damages and 


the poundage ; provided that the perſon impounding the ſame, 


give oath that he took them Going . to be recovered by 


action of debt. 


Before I cloſe this ſubject, T ſhall mention the caſes of reſeue 


and pound-breach ; which tho not directly comprehended under 
this head, are ſo nearly connected with it, as to come properly 
under conſideration, 


If any peide ſhall reſcue any creatures taken doing damage, out 
of the hands of any perſon driving them to pound, or that ſhall 


reſiſt the driving them, or that ſhall by any means convey ſuch crea- 
tures out of the pound, or cuſtody of the law, whereby the party 


wronged may be liable to looſe his poundage and damage; ſuch 
perſon ſhall pay and forfeit twenty ſhillings for the reſcue, and 
forty ſhillings for the pound-breach : three quarters to the town 
treaſury, and one quarter to the pry -ſecutor, and the damages to the 
party injured. And if unable to pay the damages and forfeiture, 
he may be whipped, not exceeding ten ſtripes, and aſſigned in ſer- 
vice to the party wronged, to pay the damages. If it appears that 
there was any procurement of the owners of the creatures, that 
they were abetters, or if it be done by their ſervants, or children, 
the owners ſhall pay all damiages and forſeitures, as if they had 
perſonally done the fame. All complaints muſt be proſecuted with- 


in nine months after the offence | 18 committed. 


2. When perſonal property is attached, to pe nolden to re- 


ſpond a * that may be recovered in the action, it may be 
W 


« 5 Bacon Abr. 179. 
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replevied. As a conſiderable time may intervene between the time 
of attaching and rendering judgment, it may be greatly diſadvan- 
tageous to the owner, to be kept out of poſſeſſion till final 
trial, As the creditor has only a right to have his debt ſecured, 
it is no injury to him to have the eſtate returned, if the defend- 
ant pledge good ſecurity. Therefore if the defendant can pro- 
cure ſufficient bonds, he may obtain a writ of replevin; the autho- 
rity granting the writ ſhould be very cautious in taking bonds, as 
they become the ſurety for the debt, in lieu of the property, and 
as they are reſponſible, if they take inſufficient bonds, 


The ſole purpoſe of this action in this caſe is, to regain the - 
property attached, and there is no pretence of charging any 
wrong to be done by the attachment: but the ſame is acknow- 
ledged to be legal. It has therefore become the practice in theſe 
eaſes, to obtain a writ of replevin, commanding the goods to be 
re-delivered to the plaintiff in the replevin, by the officer, without 
alledging a treſpaſs, or demanding damages, and directing the writ 


to be returned to the court to which the original action is return- 


able; by which the bond on the writ of replevin becomes a pledge 
for the debt inſtead of the property attached, and is preſerved in 
court for the benefit of the attaching plaintiff, to whom ſuch bond 


ougght always to be taken. This writ therefore is framed merely 
to regain the goods attached, there can be no trial upon it, or any 
_ coſt, It can hardly be conſidered in the natrre of an action, but is 


merely a command from proper authority to reſtore goods that 
have been attached, ſo that the owner may have the benefit of 
them, upon given perſonal ſecurity to reſpond the demand. 


No perſon has a right to replevy eſtate, unleſs he be both a par- 


ty to the original ſuit, and owner of the eſtate. If my property 


be attached as the eſtate of another, on a ſuit againit him, I may 


* treſpaſs, bat cannot replevy. 


Cnarrer 
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2 this 8 Wwe- are to PR the action of treſpaſs * 


when applied to chings of a perſonal nature. 


m the diſeuſMi ion of this ſubject T ſhall confi der, 7. The injuries 
to perſonal property, for which action of treſpaſs lies. 2. Iu 
what eaſes it lies. 3. By whom the action muſt be brought. 
4. . Againſt whom it muſt be ONO” 35 . the * 
Im general. | 


In the reſpect of the 1 ipjuries for which treſpaſs f may- be fiſt 
4554 it may be laid down as a general rule, that all unlawful 


acts that injure things perſonal, either by the taking them away 
from the owner, by deſtroying them, or by damaging them, ars 
deemed trefpaſſes. It would be impracticable to ſpecifleate every 
act that may be done, that would come within the legal definition 
ol treſpaſs ; but the general principle being known, it is eaſy. to 
apply it to particular caſes, We muſt remember what the things 


xre, in which the law admits an ownerſhip.” Every unlawful a& 


that is done by a perſon to any moveable thing, in which by Kw 
property can be acquired, that is in any poſſible ſhape a damage 


to it, is a wrong, for which action lies: Of courſe all animals of 
a wild. nature, cannot be the ſubject of treſpaſs Ee RNs | 


property is acquired. 


A perſon, may do an injury to the. perſonal. property « 3 
not only by his own act, but by the inſtrumentality of ſomething 


elſe. For inſtance, if I ſet my dog upon the beaſts of another, 


by which they are injured, action lies. 4 If I chaſe beaſts that 
are doing damage, out of my encloſure with a little dog, it is no 


treſpaſs. 5 But if I chaſe them with a maſtiF dog, and they are 


Injured, it is a treſpaſs, becauſe ſuch a chaſing is unlawful. 


e By the common law, if a dog kill a ſheep, no action lies un- 
leſs the owner knew that he was accuſtomed to bite ſheep, But by 
the ſtatute, the owners of dops are liable to pay for the ſheep they 


Kill, tho ignorant, that they are addicted to ſuch practice. If a 
4 ee 

a 2 Roll. Abr. 566. 5 Cro. Car. 25 4. c Dyer, 25» 
d Bro. Treſp 54- 2 Roll. Abr. 569. 5 


JJ OO. ; OO ode 


beaſt, or any property be taken away, and then ** 
action lies; and the retaking and reſtoration only go ju mitiga- - 


tion of damages. 


2. 0 tothe caſes in which actions of treſpaß will Jie, it may 
be obſerved; * that wherever an injury has been received from 
an act which was in the firſt inſtance unlawful, an action of tref- 
pals lies, altho the act were not accompanied with actual force, 
there being in every ſuch caſe an implied force. But where tim 
injury which has been received, was the conſequence of an act which 
was in the firſt inſtance lawful, action of treſpaſs does not lie, the 
Proper remedy, being treſpaſs on the caſe. , 


But there are ſome inſtances, where an act which was in the 
Arft inſtance lawful, becomes afterwards a treſpaſs from die 
beginning. Wherever a iperfon who ſirſt acted with propriety 
under an authority, or licence given by law, does afterwards 


abuſe the authority, or licence, he becomes a treſpaſſer from tha 


beginning. 5 If a perſon who has 'diſtrained, er impounded u 
beaſt domg damage, afterwards kill, or ufe the beaſt, he becomes 
a treſpaſſer from the beginning. He had by law an authority to 
diſtrain the-beaſt.; but as this extended only to keeping it an 
pledge, to onforce the making ſatisfaction for the damage, the 
killing, or uſing the beaſt was an abuſe of the authority. The 
ſame rule would extend to property attached. Any act don 
that is beneficial to it, or for its preſervation, may be juſtified ; 


but any act by which the nature of the property is changed, as 


tanning raw hides, would make the perſon a treſpaſſer from the 
beginning. 4 Where a perſon had a warrant from a juſtice of the 
peace, to ſearch a houſe for ſtolen goods, pulled down the cloaths 
of a bed, in wich there was a woman, and attempted to ſearch 


under her ſhift, it was holden that by this indecent abuſe of his au- 


thorkty, 'he 'was a treſpaſſer from tlie beginning. 


e It is a general rule that a man who has been guilty ents of | 
2 negative abuſe of his authority or licence by law, does not become 


| thereby a treſpaſſer from the beginning ; becauſe, he has only. been 


geilty of a non-feuance. As if a man who lawfully went into an 
Uo, refuſe ro pay for the as he has called for, this is a negative 


abuſe 


4 1 Ittagge, bu »% $ Rep- 146. c Ero. Elis. 783. 4 Clayt. 44. 
e 3 Rep. 146. 
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.abuſe of a licence given him by law to go into the inn, he is not 
therefore a treſpaſſer from the beginning. 

But there are ſome inſtances in which a man who has only been 


guilty of a negative abuſe of an authority given him by law, does 
become a treſpaſſer from the beginning. 4 If a ſheriff have nor 


returned a writ which ought to have been returned, he becomes, 


z1:ho this be only a non-feaſance, a treſpaſſer from the n. 
45 every act done under the writ. 


The perſon who is guilty of an abuſe of 1 in fact which | 


S given him by another, does not thereby become a treſpaſſer 


Pr the beginning. 6 As if the bailee of a beaſt delivered to him 


o be kept, kills or uſes it, he is liable to make ſatisfaction for 
the abuſe of the authority given him by the owner, but he does 
not thereby become a treſpaſſer from the beginning ; hecauſe the 


owner was under no obligation to repoſe ſuch confidence in him, 


and if he will truſt a perſon that is guilty of an abuſe of the au- 
thority, it is his own folly, and it will be ſufficient to make him 
anſwerable for the wrongful act alone. But where the law has 
given an anthority to any one, it is neceſſary to ſecure ſuch per- 
ſons as are the objects of it, from abuſe of the authority by rend- 
ering every thing void done under it when it is abuſed, and leave 
the abuſer in the ſame ſituation, as if he had no authority; for the 
maxim is, that the act of the law works no man an injury. 


As to officers entruſted with an authority by law, the gene- 
ral rules are ; where the ſubje& matter of any ſuit is not within 
the juriſdiction of the court applied to for redreſs, every thing 
done js abſolutely void, and the officer execating the proceſs is a 
treſpaſſer. But where the ſubject matter is within the juriſdiction 
of the court, but the want of juriſdiction is to the perſon or place, 
unleſs the want of juriſdiction appear on the proceſs to = officer 
who executes it, he is not 2 treſpaſſer. 


| The rule of juſtification under proceſs of any court is, char if the 

court has juriſdiction, and their proceedings are irregolar, treſpaſs 

Jes againſt the plaintiff in the action for taking the goods, but not 

againſt the officer. If the court has not ot juriſdiction, the officer 
is liable. pt Treſpaſs 

4 Ld, Raym, 632, $6 Brpk, co 295+ # 2 Þip. Dig. 72, 73 


ſ 


* -Frefpaſs will not lie againſt a mefe miniſterial officer; for any 
thing done merely in purſuance of his duty, tho it is fomeyhat at | 
abort of a wrong, but 4 wrong to whieh he is no way afleming, 

vracceſſaty, 4 AS where a diſtreſs was tortioully taken und n- 
Poubded in the pound, of which one of the defendants was keeper, 


And an a ion Was brought agent thoſe wo tdok the diſtreſs, and 


the pound keeper. The action was holden not te He àgaimſt him, 
for he 155 merely miniſterially, and was no s goncerned in the 
tert, wel In this caſe if he had exgeeded,] his duty, and 725905 
the; 29 , andaſſented t to the original rreſpals he v would 15 been 

4 party! in the treſpaſs, 


rare" Its 8 flv ftuisgs 15:0 
12 Wherever "the law gives any perfons — * to ö do any at, fo 
4 ag they confine. themſclves within. the limits of the, 7 25 
ele gated to them, they are protected hy lay Fi but if they. excee | 
Ar? POWEr, or, go: out: of j their juriſdictjon, they are e amenabl le for 
every ſuch act to the party injured by it. | 


+ > 
19:00 * 


e Taal eaſel where courts hold,gogninance, of matters not within 
their juriſdiction, , their proceedings are voiq,, and eh bes 


either againſt, dhe oficery, or againſt the perſon who applies to, 1 551 
urigen, and act 24 5 under their degilions, id orten notoq of. 

' of Search Waffants if {Mind property; and ion qropitryphtication, 
ure Tegal ;; Bat miſt Mie under eererin'roſiriciiens, There malt 
de an cath. | The gröubd declared. It möſt be extented in- x 
day time, by know officer in tl preſeree bf the party infortt- 


ing. And tho all theſe precautions · be ohEVed, the perfor on 


whoſe zufortat ion the warrant iflued, 1 is 5 liable te to an action, of treſ: 
paſs. if nothing be found, for, breaking n 1 the houſe 5 
dan dae inlißeg, or hot,, b N. the nz, 4 72 "2 10 — 17 7 


3. Actions of treſpaſs may. be 3 perfor that ha bie 
either the general or ſpecia property in the thing.. The pepſon 
"who as the generat- property iu thilgy-/perſoral; may liave an 
action for any injury done to them by a ſtranger, tho he never 
had actual poſſeſſivn, " and tho they were at the time khe dd. 
et was done in 'the pofiifſion ' of & perſow ttt had the ſpee 


property; for 4 Several Property in "things perſoral draws ht 
2 ee br law,” by reaſon n tranfftorlnefs n 


ey nt this action. 


2 ery. 
per, 475. 63 Will: 48 J. e 20 2e 29%," 4 Hues, Pic. 159 · 
e "ho Title I'rcſp. 303+ 2 Roll. Abr. 569. 5 827 * 


7 


78 113, 8 Rep. 159. Hod. 137 
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Every perſon who is anſwerable to another ſor n 
In his poſſeſſion, has ſuch a ſpecial property in it as enables him 


to maintain an action of treſpaſs, for the taking or injuring of it 


dy a ſtranger. But where goods are delivered to bailee generally 


to leep, and he is not anſwerable to the owner, unleſs tliey are 


Joſt, or injured by his neglect or default, he cannot maintain tre 
RE any injury done them by a ſtranger. C 


1 


; 10 all caſes, the perſon having the general, or Te cial proper 


we way bring this action.; but a recov ery by one, mall bar the 
other; for there ſhall be but one fatisfaQion for the ſame tel] pals.. 


nl an? (51 LY; S0 
: We are to conſider againſt whom aQtions of treſpaſe may 
be brought. c This action will He againſt a lunatic, Tho incapa- 
ble of of deſign, for whenever | a perſon receives att injury from the 
voluntaty act of another," it is a treſpaſs, tho there was no deſign 


wy een 


* 2 4 3 8 4 


to in jure. This ba gs will d lie 2 7 0 infurits and married | 


Women, 


* Every party to "a treſpal, Þ liable to an Wltön; , for there cart 


Be no acceffaf) in treſpaſs; for every treſpaſs is in its nature joirt 


An ſeveral: The ackion may de brought againſt one or all; but 
if the perſon injured bring his action againſt one, he cannot bring 
a ſecorid/again{t another, and the. the defendant in the ſecond act- 


ion be 4 ſtranger to the record in the firſt, yet being a party to 


the treſpaſs, he may plead the pendency of the firſt action in 
abatement to the ſecond, or the acquital or Gent in the e 
glas in, bar co the ſecond. 'E: 7 190 AS ; T0 os "176 


* 


When! more treſpaſers khan 0 one are joined 97 a ſuit, and pi. 
"ment agalnſt them all, the recoverer, may collect the Naim gf of 
either of them, as he may think proper, and the perſon of whom 


it. is collected, has no remedy againſt: his fellow treſpaſſers, for 
the rule is, that there is no contribution in treſpaſs. This, rule 


1 hardly to be founded in equity, for when the judgment is 
rendered againſt all, it ſeems reaſonable that each ſhould pay his 
proportion, and at no ate can it be juſt, that the recoverer ſhould 


have the power to determine. that one ſhould pay the whole, and 
the reſt be exonorated : for in this way, by a colluſion between 


* recoverer and part. of the treſpaſſers, pigs the moſt guilty, 


the 
8 1 1 tall. 89. Bro. Treſp. 75 6 2 Roi. Abr. 5G. ir, rich as 
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quo whole burden may be thrown . the an innocent, wath-- 
out a poſlibility of redreſs. "A i oa: v1.89 


one perſon command or requeſt mother to take the neg 


of a third perfon, and he does it, action lies againſt both. 5 If one 
perſon agrees to a treſpaſs committed by anether for his benefit, 

action lies againſt him, tho it was not done by his command or 
requeſt. 'r But if a perſon be compelled to commit a treſpaſs, he 
is not liable to this action, for no perſon can be guilty ofa treſ- 


paſs unleſs he acts voluntarily. But the perſon compelling ano - 


ther to commit a — is guilty of che Em and liable to 
an action. 6 


2 Where perſonal property 18 delivered ti to a perſon to keep, as 
bailee ; the bajlee is not reſponſible in treſpaſs to the owner, for 
any injury, unleſs there be a deviation from the particular purpoſe 
for which it was bailed ; but for all the i injuries that are done, the 
bailee is anſwerable in an action on the caſe, , If a horſe be deli- 
vered to aperſon for a particular purpoſe, as to plough his land, 
then if he kills him, he is liable to an action of treſpaſs, but if the 
horſe was delivered to him generally to keep, then if he kills him, 
he is not liable in treſpaſs, but caſe. e If the bailer take away 
property before the time has expired for which it was bailed, 
caſe only will lie againſt him ; for he who has the ſpecial property 


can never maintain treſpaſs againſt him who has the general 


property. | | 
: 7 If a ſervant 3 or vary from the command Pits maſter, 
or the truſt, or power given him, he is a treſpaſſer. g So if a ſer- 
vant diſtrain a horſe by the command of his maſter, and then uſe 
or kill the horſe, the maſter is not liable to an action of treſpaſs, 
but the ſervant 1 is, and becomes A. treſpaffer from the e 


5. Of pleadings i in treſpaſs. 
2 In all caſes of treſpaſs, the facts muſt be alledged to be dns | 


5 ie force and arms, or words muſt be uſed of that import. By 
the common law, they ſhould be alledged to be againſt the Peacg. 
This was proper when the defendant was liable to be ſined, or 


amerced i in an action of treſpaſs, But as by our law, the defend- 


9 

4 Salk. 409 6 Bro. Treſ. 113. e Slyle, 65. 4 Bra. Treſ 296 · 

1 Inſt. 59. Bro. Treſ. 92. I Bro, Trel. 295, 5 Rep. 14. g bio» 
Treſp. 211. 5 Salks 696, 
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. ant is guilty of no crime, and liable to no puniſhment, 3 


ceſſary to lay the facts done, to be againſt the peace. 


The plaintiff in his declaration, ſhould declare that ud 
owner of the property in queſtion, or at leaſt that he has the law - 
ful poſſeſſion; but if he declare upon a. general property, and, 

prove a ſpecial, it is gaod. The goods taken, or injured, ſhould. 
be deſcribed in the declaration, ſo that their identity can be aſ- 


' cortyined, for to declare of goods generally, is ill. A price. 


and value ſhould be put upon them, and the time of doing the in- 
jury be mentioned. & But the day is not material that is laid in 
the declaration, and the plaintiff is not bound to prove the defend- 


ant guilty on that day, but may prove lim guilty on any other 
day before the bringing the action and within the rime limited 


by the ſtatute of limitations, and it ſhall be good. 
i When the treſpaſs ariſes from an abuſe of an Cathoriey given 


by law, or or a, tort done ſubſequent to a lawful a&, it is ſufficient 


ig the declaration to ſtate a treſpaſs generally, and then if the 


defendant plead a ſpecial Juſtification, the particular injury, or a- 
buſe ſhall be ſtated in the replication. As where the plaintiff de- 


clared generally for breaking his houſe, and carrying away his 


goods ; the defendant juſtified the taking, as a diſtreſs, damage 
feaſan“, the plaintiff replied, that the diſtreſs, the defendant had 
converted them to. his own vſe. The defendant demurred- becauſe 
it was' a departure ; but the court held otherwiſe, for the abuſe 
of the authority made him a treſpaſſer from the beginning; 


which need. not be ſpecially ſtated in the. plaza but * 


come Wt in INE e 


7 # & 1 : h F 4 , 
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Ve is an acts on 4 in the nature of. an . of treſpaſs 
on the caſe, which lies where one man obtains poſleſſion of the 


goads of another, by delivery, finding, or otherwiſe, and refuſes 


10 deliver them to the owner, or ſells, or converts them to his 


pwn uſe, without the conſent of the owner; for which the owner 
by. 


Co. Lit, 283. „ Salk. 331. 


1 Ei, Dig - 93, ALY 
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the parties. 
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at recovers the value of bis gods. In chis action, the 
defendant is ſuppoſed to have come legally into poſſeſſion of tha 
goods, and the wrong done, or the giſt of the action, is the illegal 
converſion of them to his own W without. Ts the as 


not be waintained. 


The word troyer, is derived from a French word, which fig: 


| nifies to find. Originally this action was brought only in cafes 


of finding, but the convenience of it, induced courts to extend It 
to other caſes of a different nature, and the foxm of the declaration 
has been to alledge a finding by the defendant, when actually there 
was a. tortious taking. This action ſuperceded the action of de» 
tinue at common law, which was brought to obtain a ſpecific re 
ſtoratian of the thing. It is wholly obſolete in ere and has 
never been introduced into this ſtate. PS 


In reſpect of the perſons who may bring this aftion, and et 
whom it may be brought, the general rule is the fime as in the 
action of treſpaſs We need only remark in addition, that as in 
trover, the defendant is ſuppoſed to come lawfully by the pofith 
ſion of the goods, there are certain caſes in which he has a lien up- 
on them, and may retain them till his demand is ſatisſied. pl 


The doctrine in favour of liens, courts have much leaned to of 
late years, for the convenience of trade, allowing them where there 
is an expreſs contract to that effect, and where jt is implied either 
from the uſage of the trade, or this manner of png. between 


A factor 150 a a an an „ to di not e 
what i is due for thaſe goods, but for the balance of a general ac- 
count, and for which he may retain them. So he has a lien upon 
money in the hands of the buyer of goods, which he. fold him be 
ing the goods of the principal. So if goods had; been conſigned by 


aà trader to a factor, and the factor knew that the trader was in in» 


{alvent circumſtances, but lie nevertheleſs advanced him money on 


the credit of the an * las a lien upon them for the money 


=o advanced. 


5 In the caſe Ooty A the fag which - they: 1 upon 
the 
a 4 Burr, 2221, Coup. 252. . Burr. 932. 1 Black. Rep. 193. 


be Alk, 235+, ,4 Burr. 4214.7 
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| the goods entruſted to them to manufacture, is not a general one, 
but confined to 'the work done on the goods themſelves, unleſs 
exprefs uſage of the trade is proved to the contrary. As a manu- 


facturer who takes goods for a particular purpoſe, as to die them, 


has a lien on them for the work done to the goods themſelves, but 
cannot retain them for any « other demand againſt the owner; tho 
the demand be for ſimilar work before done. on miar goods, 
ard delivered to the owner. 


But the uſage of trade will create a general lien. As where 


it was proved to be the uſage for packers to lend money to 
clothiers, and the cloths left to be packed were conſidered as a 
pledge not only for the packing, but for the Joan of money like- 
wiſe ; and here the bankrupt who was a clothier, borrowed 
money on a note of hand from the petitioner, who was a packer, 
but at a time when he had no dealings with him, and the bankrupt 


having afterwards ſent. him cloth to pack; it was held, that he 


might retain the cloth for the debt, as well as for the price of 
1 


All pawns FAG this olbvre of the tranſaction create neu. 1 An 
inn-keeper has by law a right to detain a horſe left with him, 
till he is paid for the keeping. For as he is by law compelable to 


receive a gueſt and his horſe, he ſhall have this remedy. And tho 


in this caſe, the horſe had been brought to the inn by a ſtranger, 


without the owner's knowledge, and was afterwards claimed by 


the owner, yet the inn-keeper was allowed to keep the horſe till 
paid; for ſo by pretended ignorance, that the horſe was ſent 
to an inn, the owner might defraud” the inn-keeper, by getting 

bis keeping for pothing. « So that to give this right of retainer 
it is not neceſſary that the owner ſlrould be a gueſt, for merely 
leaving the horſe at the inn, gives the inn-keeper the right of re- 
taining till paid for his keeping. 4 Rut this right of retaining is 
only while the horſe remains in the inn-keeper's poffeſſion, for if he 
ſuffers: the horſe to be taken away, and the horſe is brought A 15 855 
to his inn, he cannot retain him for the former demand. 


A carrier may detain goods entruſted to him to carry till he is 
264 for their carriage. ＋ But this rule of lien being admitted for 


3 
er Alk. 23, 212. Pre. Chance, 380. f Roll. Rep. 449, „Selk. 
388. 4 x S:range, 559. e 2 Ld. Haas 752. / Oro. car. 271. 


| total converſion to his own, uſe of what he had only a Pert. 


5 this acki 


| N Salk. 290. 
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the benefit. of trade, it ſliall be confined to that lig A. win 
therefore may not detaincows for their keeping. And in general, 
no dee can in e retain where Fare is a ſpecial agen 
to pay. ent; 715 K . e 125 T 3 PF: F- 


x 25 
— Ss; 


A ber caſes more may be added under this head, ear the 
perſons \ who may ſue or 'be ſued | in troyer. e 
F464 i . ( 42 
« Trover will lie 0 the walter for 3 which: were deli- 
yered to the, ſervant; but 1 in ſuch caſe, it muſt appear that the 
goods came to the hands of the maſter, or that the ſervant was uſu- 
ally employed by the maſter” to receive the goods in the Way of 
the maſter's trade. As Where à A pawn was delivered to a Pawn 
broker's ſervarit, and which being loſt; the pawner recovered in 
trover againſt the maſter. 80 troyer will lie againſt the ſervant 
himſelf for diſpoſing of an6ther's goods, tho to his maſter's uſe, and 5 
that whether he 8 N 1 from the maſter or not. fs ate > 


* 


3 * x — 1 


3 One tenant in common or joint tenant cannot have trover a- 
goinlt his companion , for the poſſeſſion of one is the polleſſion E 
all. Se If one tenant in common deſtroys the thing, held i in com- 
mon, the other may have trover a gar ſt him for it—for that i is A 


4 Troger will lie W None ind wit, bene the con- 
verſion. has been by the wife, before coverture, or by herſelf | 
after coverture, for it being a tort: by her," ſhe ſhall be joined 
with her huſpand in tlie action; but if the converſion be after co- 
dh as ry ma be eee te as uſe of the buſband only. 


Trover will lie againſt two. oc more perſons; ;'e and when, F 7 
perſon it been ſubjeQed to pay for any article of property in 
be thereby becomes Veſted with the : ownerſhiy p of 1 it. 


As. to the caſes in which this action will lie, it! 13 to be obſerved 5 5 
that this action is calculated and deſigned to aſcertain and deeide 
the right of property in things perſonal, and will generally | he 
where one perſon has obtained Proper from another, and con- 
verted it to his own uſe. Where a diſpute ariſes reſpecting the 
rg of a ſale; GY, pron is ns ſented by this ation. 


4 1 Ane, 505: Salk. 441. 7 17 5 1 OY I | Wilſon, 318. 
1 Co. Lit. 200 à. 4 vVelv. 1 0 we | Strange, 1078. 
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As if a perſon clams to hold property by purchaſe of another, and 


the original owner contends that it was ſtolen from him, or taken 
From him wrongfully, or that the ſeller had no authority-to Make 
the ſale. If a creditor contends that his debtor has diſpaſed of 
his eſtate without conſideration, i in a fraudulent manner with. de- 


fign to defraud his creditors,. he may levy his execution for his. 


debt upon it, and cauſe it to be ſold in ſatisfaction of his debt, 
and then the purchaſer brings his action of trover; ac "Winch in 
_ thoſecaſes the title to the thing in Wenke is decided. 517 


— an 


30 
This action does not ite where there is merely an injury, 0 or 
abuſe done to the perſonal eſtate of another, as race or hu] 
ing a horſe. In theſe caſes, treſpaſs, is t the Proper action, 


Trover lies only bal thoſe taſeswhere- the thing has bee © ATA 
hand een to the uſe of the wrong-doer. If a perſon acquires 


poſſeſſion df my property lawfully, as hy hiring, borrowing, bail. 


ment or finding, and refuſes to deliver it to me on demand, and 
: converts it to his own uſe, this action lies. Where : a perſon. ob. 
Tains wy property wrong ully, and by force, trover lies againſt bim 
to recover the value af the article taken. Treſ dals will he i int the 
the ſame caſe to recover damages, not only | for Ix: value of the ar ar- 
ticle but the injury ariſing from the deprivation. And this ſeems 
to be the diſtinction between theſe. actions. Trover is deſigned 
to recover the value of the thing, and treſpaſs the damages. Tro- 
ver will lic in all caſes where treſpaſs will lie for a tortious taking 
of goods; bur trover waves any challenge for damages bn account 
of the force. Treſpaſs will never he, where the original acquiſi- 
tion of the Poſſeſſion of tlie goods was law ful, unleſs ſome act be 
one which renders the perſon a rreſpaſſer | from the t beginning. 
Action of frover lies for every thing capable of. ownerſhip t that is 
of a perſonal nature, and in all caſes where one perſon detains the 
2 of anoiher Wirhoud: > lawful r right; tho he obtained it 


ps 7 An achten of trover lies, tho, the goods "converted be er. 
wards reſtored ta the owner, for the reſtoration only goes in mitt- 


gation. of damages, 5 5 3 


2 1 . : #4 7 35 8 
7 1 „ 


Coaverion may be expreſl ev ridenced by an . oſs = 


. 1 15 + . diſpoſition 
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diſpoſition ind. by a tortious taking, and may be impl: 5 from a 
demand 8 refuſal. 


When a perſon comes lawfully bj the polleſſ on of the Tu of 
another, the actual uſing and i improving of them as his own is a 
converſion. „If a man rides a horſe that he has lawfully ditrain- 
ed, this is a converſion. So it is if he wears 5 wearing apparel 


that he found, or that was delivered to be kept. Eut if any. da- 
mage happen to them by his neglect, it is no conyerſion. c If a 
perſon finds goods and loſes them again, or they are taken from 
him, he is not guilty of a converſion, becauſe he does not diſpoſe of 
them as his own. i If the corn of one man be carried to mill by 
another, and the owner forbids the miller to grind it, and he does, 


this is a converſion. e If one man aſter drawing part of the wine 
of another out of a veſſel, put as much water into the veſlel, as he 


drew out wine, this is a converſion of all the wine, becauſe the 


whole is thereby damaged, if not ſpoiled. / If goods, in order 
to prevent the {king of a ſhip, are thrown by the maſter of tbe 


hip into the ſea, this is not a converſion ; becauſe ſo far from diſ- 


poling o of the goods as if they were his own, the maſter only does 
what is neceſlary kor the preſervation of the 5 and the lives ou 


2 board, 


9 A avtions; bf bee taking of 8 is a converſion. So 


is every unlawful intermeddling, or aſſuming by one perſon to 
diſpoſe of the goods of wacker, as if they were his own. 


But as there are inſtances i in which it is impracticable to prove 


a tortious taking, or an actual converſion, the law has furniſhed a 


mode of proof by demand and refuſal. If therefore I dewand my 


| goods of a perſon who has the poſſeſſion of them, and he refuſes td 


deliver them to me, this is conſidered as preſumptive evidence of 
a converſion ; ; and is ſufficient, unleſs the defendant can avoid it by 


other circumltances. 


5 b In reſpect of 4 form of the declaration, it 3 3 


that in trover, the converſion is the giſt of the action, and the 


manner in which the goods came into the defendant's hands, is 


but inducement ; the plaintiff may therefore declare generally, 


that they came into his hands, or ſpecially by finding (even tho in 
| 1 fact 
4 Cro. Jac. 148. 5 Cro. E iz. 219. „ Roll. Abr. 6. 4 CLyr. 57. 


Strange, 576. f 2 Bulſt. 240. 2 6 Mod. a1. Clayt. 214. # 3 lp, 
350. 1 Bull. N. P. 4.3» ö 
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fact the ent came to them by delivery „ or that the defendant 
fraudulently obtained them, as by winning them at cards from the 
plaintiff's wife, and this being inducement, need not be proved ; 
bur it is ſufficient to prove property in the. plaintiff, and poſlcflian 
and converſion by the defendant. 


The declaration ſhould deſcribe the goods with ſufficient cer- 
tainty, ſo that they may be known, and the defendant be able 
to make his defence againſt the challenge, and be pleadable in bar 
to another action for the fame thing. A declaration for one parcel 
of pack-cloth, without ſetting out the exact quantity, and for fifty 
: Pieces of timber, has been held to be good. The declaration 
muſt ftate the time, but the ſame latitude is given in point of proof, 
as in treſpaſs. «It is uſual to mention the place which is not neceſ- 
fary by our law, tho it is in England, but the action is tranſitory, 
and may be laid in one place and proved in another ; and the price 
and value of the goods, tho not abſolutely required by the 
common law. 4 An adminiſtrator may declare that he was poſ- 
ſeſſed of divers goods and chattles, as of bis own proper goods, 


| _ tho ey were the e s in fact, "As the declaration is 
8 


« As to the evidence to be 1 by the Maint it is to be 


obſerved, that as this action equally lies where the taking has been 
tortious, or where the defendant has lawfully obtained pofleſſion of 
the plaintiffs goods, and afterwards converted them, what ſhal} 
be evidence of a converſion in theſe two caſes ſeems to be diffe- 
rent. For when an actual taking of the goods in queſtion is given 
in evidence, that is fuflicient without ſhewing, a demand and refu- 
ſual; for it is an actual converſion : but when the defendant comes 
to the goods by finding, delivery, or bailment ; for example, there 
an actual demand and refuſal muſt be ſhewn, to eftabliſh a conver- 
- fion, unleſs an actual converſion can be proved, in which caſe it is 
not neceſſary to prove a demand. For a demand and refuſal in ſuch 
eaſe is ſufficient evidence of a converſion. But it is not of itſelf 
a converſion, and a refuſal on demand, may be juſtifGable, and law- 
ful under particular circumftances. As if a perſon finds my goods 
and I demand them, and he anſwers, that he knows not whether 
I ain the true ner, and therefore refuſes to deliver them; this is 


4 2 Strange, 809. br Vent. c Salle 
I Venk⸗ 1 | KR 299 d teh. 0 
10 ; 7 18 993 Latch. 214 
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not to be deemed a converſion to his own uſe, as he keeps them ſor 
the owner. So in all the caſes before mentioned, where a perſon 
has a lien upon the goods, he may lawfully refuſe to deliver them 
when demanded, till his debt be ſatisfied. . 


A demand and refuſal is only preſumptive evidence of a con- 
verſion, for if it appears thar there has been no converſion in fact, 
this action will not lie. As in trover againſt a carrier for goods, 
which appear either to have been loſt, or ſtolen ; in ſuch caſe 
denial is no evidence to ſupport the converſion neceſſary to this 
action, ſince the contrary is proved, tho the carrier would be lia- 
ble under the cuſtom, of the realm, but if this did not appear, or 
the carrier had the goods in his cuſtody when demanded, this had 
been good evidence of a conv erſion. 


So, if the defendant had cat down the laintif's rrees, and left 
them on the ground, this could not amount to a converſion, ſince 
it is plain they were left in the plaintiff's poſſeſſion. A demand 
of ſatisfaction: for goods taken, and a refuſal, has been adjudged 


ſufficient evidence of a converſion, tho there was no demand of 
as 9 815 8 | 


* 


| CHAPTER Turn. 
OF TRESPASS ON THE CASE. 
„Tas pass on the Caſe, is an action brought for tha” re- 
covery of damages, for acts unaccompanied with force, and which 


in their conſequences only are injurious. For tho an act may be in 
itſelf lawful, yet if in its effects or conſequences it is productive of 


any injury to another, it ſubjects the party to this action. 5 Ag 


where the defendant put up a ſpout in his own ground, this was 


an act lawful in itſelf, but when it produced an injury to the plain- 
tiff by conveying the water into his yard, treſpaſs on the caſe was 
adjudged to lie for ſuch conſequential injury. So ſhooting of a 
| gun which in itſelf is an indifferent and lawful act, yet when by 


it, the plaintiff's decoy was injured, this action was held to lie; 


Pp Itis not neceſſary to wablidih this en that the i injury 28 
_ 
£2 HO Dig. 3650 | 


4 2 Eſpin. Dig. 364. W I Strange, 334+ 
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the Plaintiff has ſuſtained, ſhould ariſe from ſome att of the * 
dant, for the action egually 1] Ties where the- injury has been cauſed 


by tlie heglect, or culpable omiffion' of any duty it was incumbent 
on thc defendant to perform. « As if one retains an attorney t6 
conduct his ſait, and i in conſequence of any, neglect, the party ſuf- 
fers any loſs, this action lies again{t the attorney for ſuch neglect, 

So if a perſon ſuſlers the ditch, which borders his neighbour” s land, 

to become ſo foul that the water will not run, whereby his rela, 
bour's land is overflowed, this action lies for ſuch: culpable omiſli- 
on of which he was bound by law to do. N : 


4 1 But to charge a perſon it in this actibn for any neßleck tbe law 
maſt bave impoſed a duty uport him, fo as to make the neglect 
culpable. As if a perſon finds any thing, he is under no Obligation 
by lay to keep it ſafely, and if it be ſpoiled while i in his Poſſeſſion, 
no action lies, for there was no dong N. law on him to take any 
degree ofcare, 5 3 5 


bj It is no excuſe for the deftndant, thay dhe injury Was invalhe 
tary on his part. For if any damage is cauſed to another, for the 
want of due care and attention, or by the folly of the defendant, 
this action lies. As if a perſon brings an vnruly horſe to break 
in a place of public reſort, tho he might not intend todo an injury 
to any perſon, yet if any one is Kicked, or otherwiſe hurt by the 


horſe ; he ſhall have-this action, for it was folly and want of care | 


to * him to fach a Place, for ſuch a purpoſe, | e 


4 So W is it any excuſe, that by proper attention the perſon 
who receives the injury might have avoided it. As if a perſon 
Jays logs of wood acroſs the highway, through which a perſon by 
proper care might ride with ſafety, yet if the horſe fumbles over 
them and the perſon i is thrown, he may recover in this action for 


the injury. I | 
Put if the | injury which the 1 has ſuſtained, ariſes from his 


own negle& and folly, and mighthave been avoided, no action lies, 
As where the plaintiff declared he was employed by the defend. 


aut, to carry a load of timber to a certain place, and to lay it 


down: where the defendant appointed; that he carried it and the 


defendant hav! ing appointed no Pe where it was to have wu laid | 
own, 


a Finch's . 138, $Cro, Elia, 219. ig 2 Tg. 174. # Cto, Jac, 446; : 
£2 Ley. 196. W 
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* the plaintiff's horſes were detained in ine cold, by which 


ſome of them died, and the reſt were ſpoiled ; after a verdict for 
the plaintiff; judgment was arreſted for it was the plaintiff's 
fault that he did not take out his horſes and lead them about, or 
he might have unloaded 1 1 1 in any proper place, and re- 
turned. 


11 - 


Wente a tight is of « a -nblic nature, tha is in common to 


all the People, the mere depriving the public of that, will not ſuh- 


ect the party to an action, for ſo would actions be without end 4 
and the remedy muſt be by a public profecution. 4 But if any 
individual ſuffers a particular injury in conſequenee of being de- 


prived of ſuch right, he may have his action on the caſe. 5 So 


where the matter is of a public nature, but confined to a particular 


| "oo! „this action will not lie in favour of each individual. 


c Every Pert employi ing another in any office, « or einploytnent, ä 
is anſwerable for lis miſcondu& or neglect, or for any injury 
which he may occaſion. Therefore a maſter Hall anfwer for 
the miſcondu& of his ſervant. 


Such are the general principles. reſpefting this addion. I have 
already had occaſion to treat of injuries of this deſcription, a as chez 
reſpect the perſon, and things real, It only remains for me to 
conſider this action as it reſpects thivgs perſonal. For this. pur- 
poſe, I ſhall conſider the injuries that ariſe from the miſconda&, 
or negle& of public officers, as 1. Sheriffs, and conſtables. 2. 
Attornies. 3. Juſtices of the Peace, And the injuries that ariſe 
frm the miſconduct, or negligence of pong 8 4. Breach 
of he! 19 5. Deceits. 


We are to conſider the injuries lies from the wiſeondoct 
and PU rok of meriffs and conſtables. 


In all caſes of neglect, or default of performing their duty by 


| deputy ſheriffs and goal-keepers, action will lie either -againſt 


them, or againſt the ſheriff —Conſtables are reſponſible for them» 
ſelves in the ſame manner as ſheriffs. 


Sheriffs are liable in caſes of, 1. | Elape, 2. Reſcue. and 3, 


Falſe Returns, | 
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I. In treating of eſcapes, it is neceſſary to conſider what 5s 
legal arreſt—what is an eſcape—in what caſes, and how far the 
ſheriff is liable—what ſhall excuſe him, and kow he'may have 


1. What ſhall be deemed a legal arreſt, « Bare words will 


not make an arreſt, there muſt be an actual touching of the body, 
or what amounts to the ſame thing, a power of taking immedi- 
ate poſſeſſion of the body, and the parties ſubmiſſion thereto. 

And therefore in the caſe where the officer ſaid to the perſon 
againſt whom he had the writ, he being at ſome diſtance, that 
he arreſted him by a warrant that he had againſt him, and ſuch 
perſon having a fork in his hand, kept the officer at a diſtance, till 
he retreated into the houſe, this was held to be no arreſt. 1 So 
where an officer having a writ againſt a perſon, met him on horſe- 
back and faid to him, you are my priſoner, upon which he turned 
back and ſubmitted, this was held to be a good arreſt, tho the 
officer never laid hand on him. Burt if on the officer's ſaying theſe 


words, he had fled, it had been no arrek unleſs the officer had 


laid hold of him. 8 85 


Ti The arreſt maſt be by authority of the officer, to whom the 


writ is directed, that is, he muſt be in company, but he need not 
be the hand that arreſts, nor preſent, nor in the ſight of the party 


1 arreſted; ; as where he ſent his follower or aſſiſtant forward, who 


made the arreſt, he being at ſome diſtance and out of fight, the 
arreſt was held to be good. | 


4 It is not Jawful to at 4 doors, to make arreſt in any 
caſe of civil proceſs, for the law will not allow ſuch breach of 
peace. Therefore where officers rapt at a door, and on its being 
opened to ſee who was there, ruſhed forcibly in with their ſwotds 
drawn, the entry and arreſt, were held to be unlawful. But if 
in ſuch caſe, they had entered peaceably, without doubt the arreſt 


had been good. 


The law conſiders ev ery man's houfe to be bis caſtle, where he 
may protect and defend himſelf and family, in peace and ſafety; 
and that it is better policy to permit a perſon to ſcreen himſelf 
from civil proces, by confining net in his own houſe, than ta 


ſuTer 
= 1 Salk. 79. 5 Bull. N. P. 62. c Comp. 6b, d 3: Co. 92» $44 
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ſuffer his houſe to be broken open, by which his family and pro- 


perty may be expoſed: to injury. © But this protection and pri- 
viledge extends only to the outer door. Therefore if the officer 


finds the outer door open and enters peaceably, he may break open 


inner doors to make an arreſt. This has been allowed where the 


_ defendant was a lodger, and had ſeparate rooms, which were con- 
| tended to be his dwelling-houſe ; but it was held that the Far. 


ledge only extended to outer doors. 


b Tho a perſon has been Megally arreſted, as by the officer's 
breaking into the houſe, yet if while in ſuch illegal cuſtody, he is 
fairly charged with another arreſt, ſuch laſt arreſt ſhall be good ; 
but there muſt be no fraud or colluſion, firſt to arreſt the perſon 
unlawfully, and then to charge him with another action. 


No arreſt can be made in civil caſes on Sunday ; © but the bail 
may take their principal on Sunday, and ſurrender him the next 
day. 4 If a perſon is in cuſtody of the ſheriff for one cauſe, deli- 
vering to him a writ againſt the ſame perſon for another cauſe, is 


'2 good arreſt. Where a perſon is 8 2 n courts 1 
e him. 


2. What: mall be deemed an 8 In all caſas on meſne 
proceſs the officer arreſting a perſon, may ſuffer him to go at large, 
and ſo may the keeper of the goal, and if he ſurrender himſelf up- 
on the execution that ſhall be obtained againſt him, there is no 


eſcape ; becauſe in ſuch caſe the officer and goal-keeper may be 


conſidered as bail for the deſendant. But if he does not ſurrender 


_ . himſelfon the execution, then they would be liable for the eſcape. 
. So if an officer arreſts a perſon on an execution, he may ſuffer him 
to go at large, and if at any time within the life of the execution, 
he commits him to goal, there is no eſcape. * A written contract 

taken by an officer from the third perſon after levy of the execu- 
tion, that the debtor ſhall be forth · coming in the life of the execu- 


tion, is valid ; and the ſuffering him to go at large is not an eſcape. 
But if an officer once arreſt the debtor, and then ſuffer him to go 


at large, and does not commit him within the life of the executi- 
on, it will be an eſcape, | 


When a perſon is once commited to goal, he is to be kept in 


| | cloſe 
« Cowp. f. 4 2 a 823. © Salk, 626. d 5 Co. 89. 
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cloſe and tri conſinement, to compel him to pay the debt, and if 


* is ſuffered to go out of the liberties of the priſon, i it is an eſcape. | 


| An eſcape may be either voluntary, « or negligent. A voluntary 
eſcape is where the officer, or goalkeeper voluntarily ſuffers 4 
priſoner to go at large, and depart from the liberties of the pri- 
ſon. A negligent eſcape is effected by the eareleſſueſs and neg 
gence of an officer. 


Every ſheriff on being appointed to the office, is bound to take 
natice of all the priſoners in cuſtody, at that time according to law, 
which were committed in the time of his predeceflor. And no ſhe- 
riff can be liable for an eſcape, unleſs the perſon who, has eſcaped 
has been in actual cuſtody, either of himſelf or ſome of bis officers. 


3. In what caſes, and I far the ſheriF is liable. 4 Where 
: the proceſs is void, no action lies againſt the ſheriff for an eſcape, 
hut it will where the proceſs, has been erroneous, or irregular only. 
Where the arreſt is founded on a void judgment, the plaintiff 
cannot recover for an eſcape, but it is otherwiſe where the judg- 
ment is erroneous. When a court renders judgment that has ju* 
riſdiction, the judgment may be erroneous, but is not void ; but if 
the court has no juriſdiction, the judgment i 18 void. 


The ſheri , or other officer are liable both in the caſes of volun- 
tary, and negligent eſcapes. Treſpaſs on the caſe only lies againſt 
officers, in all caſes of ene, whether on eſpe. 47 or exe · 
Cut ion. 

4. What ſhall excuſe the meat ad bow he hall have redreſs. 
c Nothing can excuſe a ſheriff or conſtable for a voluntary eſcape. 
He is liable ro the party, who however does not Joſe his remedy 


_ --againſt the perſon eſcaping, but the officer can maintain no action 


againſt the party, for a voluntary eſcape. The creditor may main- 
-itain an action againit the party voluntarily eſcaping, tho he has re- 
covered apainſt the ſheriff or goal-keeper, where he recovers a 


leſs ſum than the debt; becauſe in an action againſt the officer, it is 


left with the jury to determine whether they will aſſeſs damages 
to the amount of the demand. And if they find the party eſcaping, 
able to pay, they may aſſeſs leſs damages than the debt, againſt the 


| oller, and leave the party to his 88 againſt him that eſcaped. 


But 
„ alk. Ea Cro. Elia, 188. = Fog 148. c 5 Coke 8 5 b 2 Will. 
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But in the caſe of negligent eſcapes, the ſheriff or goaler, may 
at any time retake the priſoner, Tho if the defendant eſcapes out 


of priſon, and the plaintiff ſends a diſcharge, while he is ſo at 
large, the goaler cannot juſtify retaking him for his fees, 


The priſoner a miſt be taken on freſh ſait to excuſe the ſheriF ; 


and tho he may have been out of fight for a day and a night, yet 


may the recaption be deemed freſh ſuit, and the be ſheriF excuſed 
and tho the priſoner may have fled into another county, yet may 


the ſheri; 7 there purſue him, and retake him on freſh ſuit. 4 Fut 
the rec? prion muſt be before the action brought, or it ſhall not 
| be dermed fre u ſoft ; where it appeared that the recay tion w as 


not teil after the action had been commenced, the officer was held 
to be Ji; ible, 

c In all caſes where an e from pri 8 throvats the. 
Inſufficiency of the goal, the ſheriff is excuſed, and the county are 
Viable to. pay the expence In thefe applications, courts ſeem to 
have adopted the principle that they may take into conſideration,” 
the circumſtances and ability of the perſon eſcaping ; and if he has 
taken the poor priſoner's oath and be a complete bankrupt, ſo 
that there was no probable proſpect that he would ever have * 
the debt, they will give very ſmall damages. 1 5 


The remedy in theſe caſes is by petition to the county court, | 


and on their denying relief, an appeal Iies to the ſuperior court, 
who may award damages and coſts. 3 5 


The county are able for no eſcape from the 8000 that happens 
by any defanlt or negligence of the ſheriff, but only where i it hap- 
pens by any defe& or eee in the goal, 


All perfons who eſcape from goal, or who are aiding aud afſiſt⸗ 
Ing others in breaking. or eſcaping from the goal, are liable in 
an action to the party, at whoſe ſuit the priſoner was confined. 


if the party be i in cuſtody on execution or otherwiſe, 1 


the ſhericf may have an action of treſpaſs on the caſe againſt him, 


for the ſheriff i is liable over to the plaiariff 1 in the action. And 
this ackion is maintainable by the ſheriff againſt the party eſcaping, 
tho he himſelf. has not been ſued for the eſcape, For the party eſ- 
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Eaping, di 4 a wrong by the eſcape, and the ſheriff always 1. Unable 


to the plaintiff in the original action, and perhaps the perſon eſcap- 


ing might die, or leave the country before the "ſheriff was fued, 
and ſo he might loſe his remedy. 


An action will lie in favour of the ſneriff, againſt" any perſon 
chat ſhall aid and aſſiſt another in pe. 


2. Of reſcues, If a ſheriff arreſts a perſon on meſne pro- 
ceſs, and he is reſcued in going to goal, the ſheriff is not liable; 
for as the ſheriff, if he meets the party againſt whom he has a pro- 
ceſs, is bound to arreſt him, if pointed 'out to him, and as he 
cannot be ſuppoſed to have the power of the county with him'in 
All caſes. of meſne proceſs, he ſhall not be liable for a reſcue. 


3 But if fuch perfon be once within the walls of the priſon af- 


ter ſuch arreſt on nieſne proceſs, the ſheriff ſhall in all cafes be 
Hable, except where the reſcue is by public enemies : but if a par- 
ty of rebels, or traitors break the priſon, and let the priſoners at 


large, the ſheriff is Hable on this ground, that he may always 


command the power of the county, and no power ſhall be deemed 
greater than that, except common enemies; beſides he may have 
Temedy againſt rebels, or traitors by law, but not againſt common 
enemies. The fame rule of law, applies in cafes of final proceſs 


and execution—for wherever the ſheriff has time to prepare the 


rhe of the county, he ſhall be liable 1 in caſe of a reſcue. 


' £ In caſe of a reſcue, the party at whoſe ſuit the arreſt eule, 
may maintain his action either againſt the fheriff, or the reſcuers. 


Tf therefore, he elect to proceed againſt the reſcuers, it ſhould 


ſeem that the ſheriff is diſcharged. 


3. Of Falſe Returns. An 8 is Vable i in all caſes where | 


he makes a falſe return, and where he makes no return but in the 


caſe of an execution, if he pays the money to the creditor, no act- 


ion lies againſt him for not returning it. 


2. Attornies in confequence of any neglect, nülnanage- 
ment or corruption, by which the client ſuffers any loſs, either in 
his ſuit or otherwiſe, ſhall be liable to pay all damages to the 
party injured. 4 As where the defendant was an attorney to 

0 - 
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the plaintiff, in a cauſe. wherein the. plaintiff had a verdict, and, 


the defendant in that action having ſurrendered himſelf in diſcharge ; 
of his bail, the attorney neglected to charge him in execution, 
whereby he was diſcharged ; this action was held to lie. But 1 in 
ſuch caſes it is not neceſſary that the damages ſhould be to the full 
amount of the whole debt; but the court may take into conſidera 
tion the circumſtances of the cafe, and if it be in the power of the 
plaintiff to recover and collect the whole, or any part of the debt, 
of the original debtor, it ſhall go in mitigation of damages. 


But the remedy for injuries by this action, is not confined to 
the caſe of attorney and client — for if in the conduct of a ſuit 
againſt any perſon, an attorney is guilty of any diſhoneſt or un · 
warrantable practices, he is ſubje& to this action at the ſuit of 


the party grieved. 


By the practice of our courts, no attorney is allowed to appear 
in a caſe, without proper authority; if queſtioned, his declaration 
that he is employed is deemed ſufficient evidence. But if an attor - 
ney ſhould appear in a cauſe e tlie party, this 
Action would lie againſt him. | 


3. Actions will lie. againſt juſtices of the peace for any breach, F: 
or negle& of the dury of · their office But here we muſt remarks 


_ that the power of Juſtices-&f the peace is judicial, and miniſterial. 


When they are acting in-their judicial capacity, no action enn lie 
againſt them, for any-error in judgment in a queſtion that comes 
legally before them; for it is an eſtabliſhod maxim, that no action 
can lie againſt a judge, for rendering an erroneous judgment. gut 
-when juſtices are acting in their miniſterial capacity, they are lia- 


ble for a breach, or negle& of duty. As if a juſtice of the peace 


denies, refuſes, or obſtructs bail, where it ouglit to be granted, a&- 
ion lies. So if a juſtice ſhould refuſe to ſign a writ, by which 
rhe 3 his debt, or to take a depoſition, by which the party 
ſuſtains an injury, without doubt this action would lie. 


5 5 Adtion-was brought againſt a juſtice of the peace, for a misfea- 
fance in his office, for not calling an action. He pleaded that 
the perfon who appeared for the plaintiff, had no power of attor- 


ney, and that the writ was ſerved on only one of the defendants, 
who 


Ambler vs. Clurch, Sup. Court, 1790. 
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who was committed, and was then in goal, and that he did not 


think it his duty to call the action. An iflue in fact was joined as 


to the power, and a demurrer to the ret—both iſſues were found 


for the plaintif by the county court, bur judgment was reverſed 


by the ſaperior court, for the juſtice under {uch circumitances could 
not be liable for not calling the action, for i it could be only an 


error in judgment. 


5 It may with propriety be here 1 that in tlie caſe of all 
officers, whoſe duty is miniſterial, and is pointed out by law, that 
if they are guilty of a breach, or neglect of their duty, or if they 
exceed their juriſdiction, action will lie againſt them in favour of 
the perſon injured—While ſuch miniſterial officers, act within their 
juriſdiction, no action can lie againſt them for a miſtake in opinion, 
reſpec ing a matter that was regularly in their province to form 


an opinion upon ; but if they under colour of their oftice, go beyond 
their power, then every ſach perſon ſhall be reſponſible for ſuch. 
act to the party injured—and a pretence that he was ling in in 


virtue of his office, will be no excuſe. 


4. Actions will lie againſt private perſons, that have been 


guilty of a breach of truſt. This ſubject has been fully conſidered 
in treating of ballment, excepting as far as it relates to inn. me 


which will be Ciſcuſied 1 in this place, 


5 The perſon charpeable as an inn-keeper, mnſt be the keeper 
of a common inn, for ſuch only are chargeable with the loſs of the 


£o0ts. of the gueſt whom they entertain, 


lt mult appear that the perſon robbed i in the inn, was a traveller 


and gueſt, for if a neighbour comes to an inn keeper and deſires 
a lodging. ſuch perſons 1s not a gueſt to recover againſt the inn- 
Keeper. So he muſt be received a gueſt by the inn- keeper, to 
make him chargeable. d For if a traveller comes to an inn, and 
the inn Keeper tells Him, bis houſe is full, and the traveller replies, 
that he will ſhift or take his chance in the inn, which the inn- 
Keeper ſaTers him to do, and the traveller is robbed, the inn- keep- 
er is not liable. But if the traveller had not uſed theſe words, and 


die inn-keeper notwithſtanding his firſt objection, had admitted 


him, he had been chargeable ; for in the firſt caſe the traveller 
takes 


2j Wi'fon, 461 2 Wilſon, 282. 88 Co 33. Cro. Weste 6 Hobs 
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takes all the riſque of loſs upon himſelf, and the inn-keeper refuſes 
to take charge; but in the latter caſe, the admiſſion is an im- 
plied waver of the firſt denial, and ſo reſtores the FO of charg- 
ing him. 


2 The loſs to the gueſt wolf be a by the act of the 1 Inn- 


| Keeper, or ſome of his ſervants, or through their neglet—Theres | 
fore if the gueſt is robbed by his own ſervant, or companion, the 


inn-keeper is not liable ; becauſe it was the fault of the gueſt to 
bave ſuch perſons with him. But if the inn-keeper appoints another 
perſon to ſleep in the room with his gueſt, and he is robbed, the 
inn-keeper is liable, | 


The inn-keeper is only anſwerable for ſuan goods of his gneſt 
as are within his houſe, and fo are under bis care. „ut while 
the goods are in the jun, if the inn - kecper directs the gueſt to 
place them in a particular place, under a lock and key, or he 


| will not be anſwerable for them, and the gueſt neglects, or refuſes. 


to do ſo, but puts them in another place, aud png: are loſt, the 
inn-keeper in that cafe is not chargeable, 


d The inn keeper is chargeable on the ground of the profig 


he receives from his gueſt, or goods; therefore where there is no 


profit to him there ſhall be no charge. If a gueſt comes to an inn, 


and departs leaving his goods there, and tells the inn-keeper that 
he will return in a few days, and during his abſence the goods are 


' Joſt, the inn keeper ſhall not be charged—for he has no profit or 


gain from the keeping ſuch dead goods, and therefore ſhall not 
be chargeable for their loſs. But this malt not be a temporary 
abſence ; for if the gueſt goes out in the morniug about bulinels, 
and returns before night, this is not ſuch an abſence as will excuſe 
the inn · Keeper. / This is confined to the care of dead goods. for if 
the gueſt leaves his horſe there for any time, tho he is not there 
himſelf, theano-keeper ſhall be charged in caſe of a loſs, for 
the ſtanding of the horſe is a profit to the inn keeper, and in reſ- 


| pect of that he 18 chargeable. g Sickneſs, or non - ſane memory 


will be no excuſe to an inn-kee per in this action, for he is bound 
at his peril to take care of the goods of his pee 


The re eſponſibility of the j inn. Keeper extends to all the goods of 
. an” 
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his: gueſt, his deeds and writings, and all things in action; but nos 


to any loſs, or injury done to his en, as an aſſault, battery, or 
the like. 


If a ſervant is robbed of his e's property, the mts may 
maintain this «ion againſt the e at whoſe inn the goods 
were loſt. 


Action lies againſt an inn-keeper for refuſing to entertain a 
traveller, and to provide for his horſe, he tendering a Pas price 
for the ſame. 


5. Weareto confiler Docelts,e or as they are commonly called 
Frauds. Frauds may be committed by the ſeller, either in the 
value, or in the title to things fold. Warranties likewiſe may 


de made by the ſeller to the buyer, either in reſpect of the quality, 


value, or title to the thing ſold. The ſubject of warranties, and 
deceits are uſually conſidered together, and conformably to the ge- 
neral practice. I ſhall follow that metbod—I ſhall firſt conſider 
warranties, and then frauds. 


1. A warranty may be conſidered as a contract on the part of 
the ſeller with the purchaſer, whereby he engages and affures ſome- 
thing reſpecting the value, or the title of the ching. In England 
it is become a common practice to ground the action upon the 
contract, or promiſe ; that the defendant promiſed the plaintiff, 
that rhe horſe, or whatever it may be, was ſound, or the like; 
and then to lay a breach of the promiſe ; but in this late the 
practice has been to ground the action on the waranty. 


Warranties may be either expreſs or implied—and Hibreſs war- 
ranties may be general or particular. Expreſs warranty, is 
where the ſeller contracts, covenants, or warrants to the buyer 
that the thing ſold is of ſome certain value—or is found, free 


of any defect, good, or that he is the owner according to the na- 


ture of the property, and the Sener of the tranſaction. 


« Ifa ſervant ſells any thing in the way of his maſter's buſineſs 
and warrants it; if there is any fraud, or deceit, the maſter 3s 
able. As where a gold-ſmith's e ſold an ingot hog MM, 


upon 


4 Strange 653, ; 
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| vpon a ſpecial warranty, that it was of the ſame value with an effiy 
r then ſhewn, and upon evidence, it appeared, that he had forged 
4 the effay, and made the ingpt out of a lodger's plate that he had 
ſtolen, the maſter was held to be liable, And even tho the ſeller 
himſelf has been deceived by his ſervant, yet is he liable to the bnę- 
er. For where a merchant ſold filk to another, which afterwards 
appeared not to be of the kind the purchaſer meant to buy, where- 
by he was impoſed upon in the value, he recovered againſt the 
ſeller, tho it appeared that there was no actual deceit in the 
ſeller, but that it was in his factor beyond ſea, for he ſhould be 
anſwerable for the deceit of his factor civilly, tho not criminally ; 
4 and fince ſome body muſt ſuifer, it is more reaſonable, that he who 
truſted the factor ſhould be a loſer, than the other. 


7 gut to charge the ſeller by reaſon of his waranty, it müſt be 
7 obſerved, that the warranty does not extend to defects viſible to 
d the eye of the buyer, for of theſe he muſt be appriſed at the time uf 
A the ſale, but if the defect is not viſible, there a general warranty 
„ ſhall extend to it, and ſubject the ſeller in caſe of a fraud. Hs a 


warranty on the ſale of cloth, that it is of ſucli a length, and it 
turns out to be otherwiſe, this action lies againſt the ſeller, be- 
. cauſe ſuch a defect is not viſible to the eye, but is to be diſcovered 
1d only by meaſuring. So where the warranty was on the ſale of 
an horſe, which was warranted ſound by the ſeller, and it appeared 


he | | 
Fs afterwards that he was blind, this action was held to lie. For 
5 tho blindneſs is a defect in general viſible to the eye, yet in horſes 
x | it PIES: kill to diſcern 1 it. | | 


5 * e The watranty muſt be made at the time of the ſale, and not 
after wards, in order to charge the vender ; for if made after ſale, 


2 It is made without conſideration neither does the 1 ee 1275 
1 take the goods on the credit of the ſeller. 

ree 7 So the warranty muſt be in the preſent tenſe, that rhe thing 
na- K ſcand, not that it will be Jound. 


£ | 4 An offer of warranty at one time ſhall not extend to a ſubſe- | 


eſs, quent ſale of the ſame thing. For where the defendant came tg 


rs, the plaintiff who was a ſword-cutler, and offered to ſell hin a 
old, ſecond land ford, and warranting the hilt to be filver, the plain- 
n tiff 


2 18alk. 289. 12 Eſp. Dig. 415 e Finch's Law, 189. d Salk, 24» 
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tif offered him a guinea and a half for it, which he refuſed; buf 
having offered his ſword to many ſword- cutlers, a2 and none bidding 
him ſo mach as a guinea and a half, he returned to the plaintiff, 
who would then give bim but twenty-eight ſhillings, which the 
defendant took. It appeared afterwards that the gripe only was 
filver and the reſt braſs, Upon which the plaintiff bronght his 
ac ion upon the firſt warranty, but it was 5 adjudged that it did not 
extend to the ſubſequent ſale. | 

If the vender knowing the goods to be unfound, uſes any 
art to diſguiſe them, or if they are in any ſhape different from 
what he repreſents them to be to the buyer, this action lies, for 
this artifice fhall be deemed equivalent to an expreſs warranty, 
and the action may be brought on the warranty, and proof of fuch 
artiſice ſhall be ſuflicient to ſupport it, 


In all cafes of the fale of goods, for a full and lebe price 
According to their value, where there is no expreſs warranty, the 
law implies a warranty on the part of the ſeller, to the buyer, 
that the things ſold are kis own—that they are good, ſound, and 
free of any defect, as the eaſe may be. For where a marr receives 
an adequate conſideration for his property, there is the ſame reaſon 


ard juſtice that he ſhould warrant it, as if he made an expreſs. 


warranty for the fame conſideration, Implied warranties, will 
extend to all deſects exiſting at the time of the ſale, which are not 
viſible, Whether they are known to the ſeller or not. For it is 
reaſonable that every perſon ſhould ſaFer the Joſs that happens 
to any gogds while he is the owner, and that he ſhould not have an 
opportunity to ſhift his misfortunes on to his neighbours, The proof 
of actual ſcience of the exiſtence of the defect might be extremely 
difficult. It is therefore better to make the exiflence of the de- 
fect the gift of the action, which is capable of proof, without diffi- 
culty, and is the faireſt criterion to fix the liability of the ſeller. 


All implied warranties may be avoided by the parties, when at 
the time of the ſale it is expreſsly ſtipulated, that the purchaſer 


ſhall take the property at his own riſque, and that the ſeller ſhall | 


not be holden upon the warfanty. 


So if it appear, that the price of the thig ſold was ſuch that 
the 


@ 2 Roll. Rep. 8. 
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the parties muſt bavs contemplared the defect at the time of che 


(ale, the law will imply no warranty. 


2. Deceits, of Frauds, next claim out conſideration, and as 


this is ſubje& of frequent diſcuſſion before courts of law, it de- 
| ſerves minute illuſtration, | = 


All trade, dealing and ſpeculation | 18 founded on the eil | 


| that every perſon has a right to take advantage of his ſuperior 


knowledge, diſcernment, judgment and induſtry in making bars 
pains in all caſes where the parties have equal means of informati- 
on. If one man can better aſcertain and eſtimate the value of pro- 
perty than another, and by that mean can make a better bargain, 


univerſal practice will juſtify the tranſaction. If one perſon knows 


that any kind of goods bears a higher price in one place than in ano- 
ther, ke has a right, withotit diſcloſing his knowledge, to purchaſe 
in the cheapeſt, and ſell in the deareſt place. This is the founda- 
tion of all ſpeculatioh. How far it is juſtitiable in a moral view for 
pl perſon to take advantage of the Ignorance, or want of judgment 
of his neighbour, is a queſtion that belongs to a treatiſe on ethics. 
But in this place it is ſufficient to obſerve that this is the great 
baſis of commercial tranſactions, and warranted by law: But then 
jt muſt be obſerved that no perſon in making a bargoin has a right 
to conceal or ſuppreſs thoſe material facts and circumſtances which 
he has the means of knowing, but which the other party has nor, 
Neither may a perſon be guilty of any diſguiſe, deceifÞfalſhood or 


miſrepreſentation, for the purpoſe of obtaining the advantage of. 


another in a bargain, 


« Whete a thing 1s of a certain value, and that known to the 
ſeller, but cannot be known to the buyer, for any deceit in the 


affirming the value to be different from what it is, this action lies. 


As where the landlord of an houſe, wiſhing to diſpoſe of his intereſt 


* 


in it, affirmed tlie rent to be more than it really was, hereby the 


purchaſer was induced to give more than it was worth, this action 


was held to Re; for the value of the rent was a matter of private 


knowledge betwern the landlord aud tenant; This reſpects only 
things of a certain and determinate value: but where the things 
fold are of an uheertain value, dependent on opinion, whim, of 


R | fancy, 
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fancy, ; there no action will lie againſt a perſon for declaring that 


they are worth more than the common eſtimation; for this is mere 
opinion, without any miſrepreſentation of facts, which the other 
party has equal means to know and judge upon. As if a man ſhould 


declare that his horſe was worth fifty pounds, and another ſhould | 


give it, when in fact he was not worth more than twenty, no action 

lies ; for it can never be ſafe to admit the principle that a: perſon 

may be ſubjected in damages for a fraud, becauſe he has ſold proper- 

ty for more than it was worth in common eſtimation, or in the opi- 

nion of jury, Yet, if a man takes advantage of the ignorance, or 

confidence of another in that manner, his conduct ehe juſtified 
by moral principles. | 


« Action will not lie for a fraud in the ſale of public ſecurities, 
becauſe of a public nature, and their value a matter of public no- 
toriety, equally within the knowledge of buyer and ſeller ; but in 
the ſale of private orders drawn by individuals, or by ſelect-men, 


where the value actually lies in the knowledge of the ſeller, and | 
not of the buyer, action will lie for any fraud, falſhood, or mitder | 


preſentation, whreby the plaintiff has been injured, 


It is ſaid to be a rule of common law, that if the beyen has an OP» 
partunity to inform himſelf of the true value of the thing, and neg- 


lected it, the action will net lie. As if in the caſe before mentioned 


of the landlord, if he had only ſaid that another perſon would give 
fo much folit, when in fact he had never offered any thing, this 
action would not lie, becauſe the buyer might have enquired, and 
been informed the truth. But the principle that no action will lie 


for a falſe affirmation, where the party has the means of diſcover- 


ing the truth, ſeemsgf late to have been exploded, and the doctrine 
reſpgCting frauds, is eſtabliſhed upon a broader and more equitable 
baſs, 


The general . is, that mh the ſeller is guilty of a falſe affir- 


mation or miſrepreſentation of any fact, relative to the thing ſold, 


which is material to induce the buyer to purchaſe, and by which he 


is defrauded, action lies, tho it was in the power of the purchaſer 


dy enquiry to have diſcovered the truth. For it.is a moral duty in- 


cumbent on every perſon, - to ſpeak the truth. If any perſon \ vio· 


lutes the truth, he is guilty ef an immoral act, and ought to be an- 
ſwerable 


@ Bacon Ys. Sanford, 8up C. 1790. 
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ſwerable for every injury that another may ſuſtain by it. For the 


purpoſe of conducting the intercourſe among mankind, it is neceſſa- 
ry and reaſonable that they ſhould repoſe confidence in the aflerti- 
ons and declarations of each other ; and that in ſuch caſes, they 
ſhould be obliged to makeſearch and enquiry reſpecting their truth, 


which muſt be a great obſtruction to the negociation of buſineſs. It 


is alſo compatible with prudence and caution, as well natural for a 
perſon to believe the declarations of thoſe-who are in common re- 


pute. If a perſon will take advantage of this general confidence 


that is repoſed in the aſſertions of mankind, for the purpoſe of de- 
frauding anather by falſhood and miſrepreſentation, reaſon and 


_ juſtice condemn him for the crime, and the law com pels him-to make 


a reparation in damages for the injury. 

In all actions for a deceit, it is unt to alledge and prove a 
ſcience in the ſeller ; for this is neceffary to conſtitute a fraud, tho 
not a warranty. « As where the plaintiff declared that the de- 


— 


fendant being a goldſmith, and having ſkill in precious ſtones, had 


a ſtone which he affirmed to be a bezoar ſtone, which he fold to him 
for two hundred pounds, when in truth it was not a bezoar ſtone, 


After verdict for the plaintiff, judgment was arreſted, becauſe the 
declaration had not charged either that the defendant ſold it know- 


ing it not to be a bezoar ſtone, or that he had warranted it for 
ſuch a ſtone. 


This action will lie for-a fraud in the ſeller, reſpeAting the re- 
preſentation of his title to the thing ſold. 5; In all caſes where a 
perſon ſells property as his own, knowing i it to belong to another 
perſon, this action will lie againſt him; but to ſupport the fraud, 
it is neceſſary to alledge and prove a ſcience in the ſeller. e 80 
where a perſon affirming that certain goods are the property of 
his friend, that he has authority to ſell them, and in fact does 
ſell, having no authority; for this fraud, action lies. In this caſe, 


the deceit being in the falſe affirmation, it will be ſufficient to 
prove them the goods of another perſon, without proving the de- 


fendant knew them to be ſo ; for it need not be averred in the de 
claration, and this proof would be ſufficient to put the defendant 
on proof that he had authority to fell chem. An affirmation by a 


e perſon 


5 « Cro. Jac. 41. 4 365 La. Rwy ai 593. c Bull. N. a; 
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perſon that he is the owner of things in . amounts to a 


warranty to the buyer. 


4 The rule of the common law ſeems to be, that if a perſon 
Fells a thing which he really believes, and has reaſonable ground 
to believe is his property, as if he obtained it by fair purchaſe ; 
that no action will lie againſt him for ſelling it, even tho it turns 
out that he has no property in it that if he ſells a thing out of 
his poſieſſion affirming himſelf to be the owner, or knowing that 
he is not the owner, no action lies againſt him; for being dut of 
_ poſſeſſion, the buyer muſt take care. —Theſe principles, however, 
are not founded in juſtice, and J preſume never have been, and 
never will be admitted as common law in this ſtate ; but that the 
following principle founded in equity, will be adopted ; that in 
all caſes where a perſon for a valuable and adequate conſideration, 
ſells goods not his own to another, the law implies that he warrants 


to the buyer, that they are his own, whether he affirms they 


are his own, or whether or not he knows that they are not his 
own. And that in all caſes an action will lie on this implied 
warranty; and that the giſt of the action is not whether the ſeller 
affirmed the goods to be his, or knew that they were not; hut 
merely whether the goods were his, or not at the time of the ſale. 
This principle moſt certainly is founded in reaſon and common 
ſenſe. For if a man exerciſes an act of ownerſhip about property, 
by offering it to ſale, he by implication declares he is the owner, 
and the buyer has reaſon to believe he is the owner; this there. 
fore ought to amount to a warranty in law. e 


Another ground of this action as founded on deceit, is where 
an injury is done to any perſon from an impoſition in cheating, 
or uſing falſe pretences. # As where money was left in the hands 
of a third perſon, to be delivered to the plaintiff, and the defend: 
ant pretending to be the plaintiff to ſuch perſon, obtained the 
money, this action was held to lie. e So for cheating a perſon by 
' falſe cards or dice, out of any fum of money, this action will lie. 
4 So aſſuming a falſe character, and by that means committing a 
cheat, is actionable ; as if a man pretending to be ſingle, prevails 


ona woman tomarry him, when in fact he is married, this action 


| . Fo will 
e Selk. 210. 218. Cro. Jaw. 196. 6 Moor, % e Cro. Fliz. 9% 
4 Bull. N. P. 32, 2 885 Dig. 419. | 
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will lie— but if a married woman commits a ſimilar fault, 3 it is not 
actionable, for all acts of marries women are yoid. 


I ſhall mention ſome deciiiogd under this head, that "Mi taken 
place in this ſtate. A man of property gave his note to a known 
bankrupt, who by means of it purchaſed property and indorſed 
over the note in payment, and then gave a diſcharge on the note 


to the promiſſor, by which the indorſee was defeated of the pay- 


ment. For the fraudulent act of giving a note to a bankrupt, and 
then taking a diſcharge, their being preſumption of a colluſion, 
which was expreſsly alledged in the declaration, the ENT 
was ſubjected in this action to the . | 


Where a man of property combines with a bankrupt, and fur- 
niſhes him with the means of making the figure of a man of proper- 


ty, and to make part payment for what he may purchaſe, with 2 


view that he may go where he is unknown, and acquire property 
on credit, or for part payment and credit, ſo that they both may 


ſhare in the profits of the trade; any perſon who ſhall be taken in 


and defrauded by ſuch perſon ſo fitted out for that purpoſe, may 
bring tbis action againſt the perſon who fitted him out, and on the 
ground of a fraudulent combination, may recover damages for the 
cheat. This ſeems to be going great lengths in favour of a perſon 
who is cheated by voluntarily truſting a ſtranger and a bankrupt ; 
but when it is conſidered that the man of property who combines 
with the bankrupt is the indirect remote, but ultimate cauſe of 
the cheat, by furniſhing means, without which it could not have been 
accompliſhed, and that this is an immoral act, it mult be acknowl- 
edged to be right to ſubject him. For fraud N be diſcoura- 
ged f in every ſhape it aſſumes, 


So a bee the Jefendang having obtained an illegal and void 
warrant to take the property of another, procured and perſuaded 
the plaintifF to aid and afliſt the officer in the execution of it by 


h wiſrepreſentation, by falſely affirmining that the warrant, and the 


whole buſineſs was legal, and afterwards an action was brought 
againſt the plaintiff by the owner of the property for a treſpaſs, 


and the warrant being found void, he was adjudged a treſpaſſer, 


and ſubjected to pay large damages. Upon this he brought his 
1 action 
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action againſt the defendant, for the falſe declaration and miſre- 


preſentation reſpecting the legality of the warrant, and the action 
was ſuſtained. 

If a creditor, or his attorney ſhould turn out to an officer on an 
attachment, or execution, eſtate that did not belong to the debtor, 
and the owner ſhould bring his action againſt the officer and reco- 
ver; action would lie in favour of the officer againſt ſuch perſon, 

for tendering to him, and directing him to levy on e of a 
perſon, not named in the attachment or execution. | 


'This A e of treſpaſs on the caſe, will lie againſt a 3 for 
not F an inſurance. 


« For where a merchant gives inſtructions to his correſpondent 


to effect an inſurance on a ſhip of his; and he neglects to do it, 


he is liable in this action, under the following circumſtances. | 


When the merchant abroad has effects in the hands of his correſ- 
pondent here, he is bound to enſure, if ordered ſo to do for the 
| merchant abroad has a right to appropriate his money in the hands 


of another, in any manner he pleaſes, Where there are no effects 


of the merchant abroad in the hands of the otlier, but the courſe 


of the dealing has been ſuch that it has been uſual to ſend orders 
for one to inſure and the other to comply, in ſuch caſe if the mer- 


chant here neglects to make ſuch aſurance, he ſhall be liable, unleſs 


he has given notice to ſuch perſon to diſcontinue the dealing. 


Where a merchant abroad has ſent bills of lading to his correſpond- 


ent here, he may engraft on them an order to inſure, asthe implied 
condition on which they are to be accepted, which the merchant here 
mult obey, if he accepts them. But if the merchant abroad limits 


the merchant here to too ſmall a premium, To hag no inſurance 
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So where the merchant here uſes due dili gence to procure an in- 


ſurance, which cannot be done, or makes an inſurance which proves 


ine ffectual without his fault, he is not liable; for if he acts faith. 
fully, and is not guilty of any negligence, he ſhall not be liable. 
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D. EBT is. an action founded on contract, expreſs or god, in 
which the certainty of the ſum, or duty appears, and in which the 
plaintiff is to recover the ſum in numero, and not in damages. 
Debt will lie apon, r. Simple Contract. 2. Bonds. 3. Leaſes. 
4. Judgment. And 5. Awards. THE 


1. Debt on ſimple. contracts. „Debt lies upon all ſimple 


contracts where there is a commutation of property for money. 


As for the price of goods fold, wherein the price has been aſcer- 
tained. between the parties. So it will on all ſimple contracts 
which are determinate, and the ſum due is certain, and dependent | 
on no after calculation. But for ſuch caſes. this action has grown 
into diſuſe - becauſe by the common law, the wager of law is al- 
lowed, and becauſe: the plaintiff muſt recover the exact ſam de- 
clared for, or he cannot have judgment, which being often uncer- 
tain, it has given way to the action of aſſumpſit; in which a per- 
fon may recover ſuch ſum as he proves to be due. But ſtill this 
action may be brought on ſimple contracts, tho never practiſed ; 
it is therefore neceſſary to obſerve that it will not lie againſt 3 an 
executor, or adminiſtrator, nor upon a promiſe to pay the debt 
of another, 4 nor againſt the accepter of a bill of exchange. = 


2. Of Debt an Bonds. The general principles reſpecting bonds 
have already been conſidered in treating of contracts. It only re- 
mains to mention ſome particular rules reſpecting actions that are 
grounded upon them. 


«If a man be bound by a bond to pay a ſum nn at five-ſev- 
eral days, the obligee ſhall not have an action of debt, till all the 
days are paſt, for the contract is entire, ſo that the breach of it is 
not complete till all the days are paſt. This is where the entire 
ſum is due on a ſingle bond; for if it be a bond in a penal ſum, 
conditioned ſor the paymeut of money at different days, the con- 
dition is broken, and the bond becomes abſolute upon failure of 
payment at any of the days, and debt lies before the laſt 1 is 
paſt, 


« 1 Efpin. Dig. 182. 200.4. 19. C #7. « Cro, Car- 146. n 
23 Co. Lite 292. | : 
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« In debt on 4 ſimple contract, the plaintiff ſhould ſer forth in 


his declaration, the promiſe or conſideration, which is the ground 


of the action, but in declaring on a ſpecialty, it muſt be on a cer- 


tain writing obligatory, or deed ſealed with his ſcal, and conclude 
with a profert, for the bond or obligation is of itſelf ſufficient. 


Bonds are either ſingle or conditional. Conditional bonds con- 
tain certain conditions, which 1 tulfilled, the penal part becomes 


void. 


In 8actions brought upon bonds containing conditions, the decla- 
ration may either ſet forth the conditions at large, with an aſſign · 
ment of the breach, or it may be founded only on the penal part; 
in which caſe, the defendant having prayed oyer the bond, may 


plead the conditions, with an averment of the performance, and 


then the plaintiff in his replication, may aſſign the breach, This 
general rule of the common law, extends to all caſes of bonds of 
an official nature, excepting in the caſe of ſheriffs, who in actions 


on official bonds, muſt ſtate the conditions in the declaration. This 


is a principle introduced by our courts. 


It is a general rule, that in actions on bonds, the plaintiff 
mould affign but a {ſingle breach, for fo only can the defendant 
know where to apply his defence. e But where the tranſaction 
on which the breach is founded is entire, though it conſiſts of many 
parts, a general aſſignment of a breach will be ſufficient. 


A Where a ſingle breach is affigned, it ſhould be fully, and parti- 
cularly ſtated in what manner the breach accrued. . The breach 
ſhould be ſo affigned, that by no preſumprion it ſhall be out of the 
condition of the bond; for ſo judgment might be given without 
cauſe of action. F But the aſſignment of the breach need not be 
in the words of the condition, if it appears to be within the mean- 
ing or intent of the agreement. 


g Where the plaintiff brings debt on bond, for the performance 
of any thing, if the defendant pleads matter of excaſe, the plaintiff 
need not {et out a particular breach, for the excuſe admits the non- 
performance, and juſtifics | it. As in debt upon à bottomry bond, 


the condition was, if the ſhip returned! in ten weeks, and gave an 
i account 

4 ft Eſpin. Dig. 247 6 2 Butr. 772. c Idem, 4 Douglaſs, 203. 

e1 Strange, 227% Dong. g67> © Salk, 138. e 
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nccount of the profits of her voyage, the obligation was to be void. 
Tlie defendant pleaded, that the ſhip was loſt, and the plaintiff re re- 
plied that the ſhip was not loſt, to which the defendant demurred, | 
becauſe no breach was aligned ; but it was adjudged that the de- 
fendant had made: it unneceſſary, by pleading matter of excuſc; 
"but 1 in caſe of an award, if che defendant pleads matter of excuſe 


for non - performance, the plaintiff muſt ſet out the award and 
breach, for the award may be void in whole or in part, and there - 
fore the award muſt be ſet forth, not only that the court may ſee 
that there was an award, but alſo that the non - performance was 
of a good, and not AVI Bert of the. , e not 


1071 


be performed. 


Where a bond is in the dee, a 19 00 of ben RA 955 
the act of the obligor, forfeits the bond, and is a ſufficient aſſign- 
ment of the breach; for the law will ſupply theſe words which 

ſhall firſt happen. As where the. defendant” $ wife when ſole, 
pave a hond to the Plaintiff, which was in the penalty of twelve 
hundred pounds, if ſhe married any other perſon t than the plain- 
tiff, or refuſed to marry him within one month after the deatli 
of her father... ; Having married the defendant. in the life time of 
her father, the Plaintiff brought debt. on the bond, aſſig igning her 
marriage as the breach: and it was held good, tho infiſted that 
the might perform one part ofs the condition, by marrying the 
Plaintiff after her father 8 death, as he ar ſurvive her huſband. 


. By the pn Jaw of England, it is Aa general rule that 
'the ſubſcribing witneſs, to a haul, ſhould ; in an action on it, be 
always produced to prove the execution of it, unleſs ſome reaſon i is 


ſbewn why he cannot be procured ; ; and then collateral evidence 


is admiſſible. This may be conſidered as law here, 5 for it it has 
4 been determined that where the ſubſeribing witneſs to A note 1s 


Ring or may be had, he muſt be produced, if the note is denied, 


and other evidence of an inferior nature, is not admiſſible with- 


my! it. 


If the bond be tit for the payment of money, 1 th 
fendant under the plea of ſull payment, may produce oral teſti- 
_mony, to eſtabliſh the fact, Se to a maxim of the Engliſh 


8 common 


: « Duuglaſs, 225, 5 Law vs. Atwatcr, ow C. 1794. 
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common Jaw, that the debt muſt be deſtroyed by evidence of a9 
high a a nature as 5 the debt itſelf, 


In England "EE is no-relief at Tu, AY he 88 0h 
the whole penalty, upon a breach ef the conditional part of the 
bond, which rendered it neceſſary to apply in chancery for re · 
Hef againſt the penal part, upon the payment of tlie ſum actually 
due. But in this ſtate, by force of a ſtatute for that purpoſe, 
courts are veſted with the equitable power to chancer the bond 
to the fam which is juſtly due, according to the conditions. 

Recognizances, are bonds acknowledged before ſome court, 
conditioned to abide final judgment, or to proſecute appeals, or 
for other purpoſes, as the. caſe may be, and are cor ſidered as 
matters of record. On . actions of debt as well as ſcire 
facias, will lie. | 


"JE Of debt on leaſes, or for rent. Rents reſerved. on leaſes 
for years, are at all times When due recoverable by action of debt. 
So where one is tenant at will, with a rent reſerved, the leſſor 
way always have action of debt, for rents in arrear. But this 
: action does not lie for rent againſt tenants at ſulferance ; 3 c nor 
will it lie for Arrears of s a freehold kent, during: the continua nce 


: of the leaſe. 


4 Tf there is leſſee for years, ag he $I Inns all . inter aſi to 
ava yet the leſſor may ſtill have action of debt againſt him 
for rent in arrear, after aſſi igument; firſt, becauſe the leffee ſhall 
not prevent by his own act fich remedy as the leſſor has againſt 
him, on Bis own contrack; fecondly, that the leſſee might grant 
bis! term to a poor man, who not being able to manure the lam, 

and ſv for need, or malice, it would lie ontilled, and the leflor be 
without remedy by action of debt. But the leſfor may accept 
the aſſignee for his renant, and ſo diſcharge the original leſſee. 


And if hie once accepts rent from the aſſignre, he can never refort 


back to the firſt leſſee. F But the aſlignee is bound to pay the 
rent no longer than while iu poſſeſſion, and he may at any time aſ⸗ 
ſign / over his term, and fo diſcharge himſelf, even it be to an in- 
folvent perfor: ; far the action between: theleflor and the aſſignee, 
is get on the pr ivity of cftate, which is gone by the aſſign- 


ant 
3 Idem, f-Q. 72. c Co. Thu. 162. a 43 Coke, 2* 


2 Lit. ſea. 58. 
F 3 Strange, £72t, Salk. 84. 
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ment. 4 But if leſſee for years, dies, his executor, or adminiſtra- 


tor may aſſign the term, and ſhall not be chargeable for rent after 


tlie aſſignment; for as they could ſell the term to pay debts, ſo 
they can aſſign it, and be diſcharged from all ſubſequent. demands 
of rent, If leſſee for years, aſſigns over his term, and dies, the 
executor ſhall not be charged for rent, due after ls death, for 
by the death, both the privity of the eſtate and of che contract, 
are at an end. 


4. Of Debt on yon 5 It is a rule of the common law 
of England, that whenever a perſon has recovered a judgment, 
an action of debt will at: any time lie on that judgment, while it 
is ſubſiſting. That the plaintiff may at any time within a year and 


a day after the rendering of the judgment, pray out an execu- 


tion; but that after the expiration of that time, he mult by the 
common law have recourſe to his action of debt, and by the ſtatute 


of Weſtminiſter the ſecond, he may bring ſcire-facias, and obtain 


execution, which is now the common practice. 


But in this ſtate, our courts have deviated from the common 
law of England, and have adopted this rule that execution may 
be prayed out on a judgment at any time during the life of all 
the parties; and to avoid vexation and multiplicity of ſuits, 
they have determined, that no action will lie on a judgment 
during the life of the parties, and when execution can be prayed 
out, and ſatisfaction obtained. But if the judgment creditor can 
obtain an advantage by a new action on the judgment, which 


be cannot have by taking out the execution, then action will lie ; 


© as where a judgment debtor abſconds, leaving eſtate in the 
hands of an agent, or truftee, but no eſtate on which the execu- 
tion can be levied ; then an action of debt on the judgment will 
lie, to enable the plaintiff to recover his due out of the effects of 
the abſconding debtor, in the hands of his agent or fruſtce, hy 


foreign attachment: but it mult be averred in the declaration, 
| That an execution has been iflued upon the judgment declared on, 


and a non eſt inventus returned, or that no goods, or perſonal 

eſtate of the debtor could be found, on which the execution Tught 

be levied, and ſatisfaction af the debt obtained. 3 
cio. Ela. 715. L 1 Efpin, Dig. 213» C Kirby*s, Rep. 644+ 


%- 
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If any of the parties are dead, then debt or ſcire Facias wilt 


nie on the jodgment, to enable the Pres to carry it into oO | 


| by obtaining execution. 


Action of debt will lie on jodgments nn by any of ihe 
_ courts of the United States, or any of the States in the Union. 


If the judgment be rendered where both the praties are within 


the juriſdiction of the court, it is concluſive evidence of the debt, 
and cannot be impeached. 


Full crederce ought to be Shred to the judgments of the aſtide 


in any of the United States, where both the parties are within 


the juriſdiction of ſuch court, at the time of commencing the ſuit, 
and are duly ſerved with the proceſs, and had or might have 
had a fair trial of the cauſe: all which, with the original cauſe 
of action ought to appear by the plaintiff's declaration, in 


an action of debt on ſuch judgment. But where it appears, that 


the defendant was out of the juriſdickion of ſuch court, when the 


fuit was commenced, and had no legal notice of the ſuit, no action 


ought to be admitted on ſuch judgment. 4 As where a perſon in 
the Commonwealth of Maſſachuſetts, commenced an ation againſt 
an jahabitant of the State of Connecticut, and ſervice was made 
on the defendant by attaching in NMaffachuſetts by the ſheriff there, 
an handkerchief, pretended to be the property of the defendant, 


and then ſending by the hands of two perſons A ſummon, which | 


was left at the houſe of of the defendant, which was averred to 
be according to the laws of Maſſachuſetts ; but the court determin- 
ed that the defendant being ont of the juriſdiction of the courts 


of the Commonwealth of Maſſachuſetts, at the time of commenc- | 


ing the ſuit, no legal ſervice could be made of a . proceſs iſſuing 
from ſach court upon him while in this ſtate, and therefore refu- 
8855 to ſuſtain the action. | 


. If judgment be obtained in another ſtate, 264 me acbrer 


pas there property ſufficient to ſatisfy the ſame, and which may 


be taken on execution, the creditor is bound to ſeek ſatisfaction 
for his debt there; and action will not lie on the judgment. It 
38 not neceflary that there ſhould be a return of non eſt inven- 


Kirby's, Rep. 1179. L Idem, 17 
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us of the execution, to prove + that eflate- cannot be had to ſatiſ- 


fy the debt; but if it appear on evidenice that nv. eſtate could! 
have been obtained, on which to levy the execution, or if the 
night to the property be diſputable, or the ſufficiency doubtful, 
the officer is not hound to run any hazard ; the j udgment ere · 
ditor, has a right to purſus him into any other ies and obtairt 
ſatisfaction for his debt in a mode which will not expoſe him 
to any inconvenience, by rendering his body liable to be taken in 
execution and impriſoned” till he will diſcharge the debt. 


Put where an ackien of debt on Jad gment rendered in a- 
nother ſtate, was brought, and the defendant pleaded chat on the 
original ſuit. he was attached, and procured bail to abide final 
judgment—and that ſuch bail was liable and able to reſpond ſuch 
jadgment, and therefore the plaintiff had no right of action; 
the court determined that the plaintiff was not bound to purſue 
the bail, bur might proceed 80855 the "neat by ackion of 
debt. 


# Action of. Ihe: or indubitatus iffooplit, will Ve on a foreign 


judgment—in,which caſe the judgment is prima facie evidence of 


the debt, a ſufficient ground for the action, and the plaintiff is 
not boufidts fhew any other conſideration. Such Judpthetits hows- 
ever are eximimnable, but It belongs to the defendafit to-ihipeach 


the juſtice thereof, or ſhew the ſame to have been *inidbly br 


irregularly obtained. But, aſſumpſit will not lie upon a judg- 
ment rendered by any of the courts of this, or any of the United 


rates - debt only will lie in ſuch caſes. - 


5. Of Debt on Awards. In all caſes of udn debt may 
be ſuſtained upon thein, tho the party may have a bond, or otlier 
written agreement to abide the award; in which caſe, he may 
bring action on the apreentelit, or debt ön the award. Where 
there 45 no agreement to abide the awärd, and there is a naked 
ſbmiltion, yet v when the'award is 'puBlithed, 'the law implies from 
the fubmifllon an a eenént to abide, and debt will lie on the 
award. 


wo action a ac fer: out he award 2 aver a 1 ent on 
the part of the . of every thing necellary to be done 
on bis Part. 1 . 13 


+4 +" 
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It is a general rule, that debt will lie in all caſes where 
indubiratus e will he, 


6 The old doctrine, that in debt, tue plaintiff e can a 
the preciſe ſam he ſues for, is exploded—and later deciſions war- ? 
rant the recovery of a leſs ſum than ſued for. | 


7 a / i 
* 4 * 
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. is an action brought for the recovery of dame 
ages, for a breach of any agreement, entered into uy deed between 
parties under hand and ſeal. $21 | 


| Covenants, : are either ! in deed, or in law. Covenants in deed 
are ſuch as are expreſsly mentioned and recited in the agreement 
between the partes. Covenants in law are ſuch as the law 
raiſes, or unplics, tho not expreſſed. As if leſſor demiſes to leſlee, 
for a certain term, the law always implies a *Covenant on the 


leſſor S pc Rs 85 A ſhall 9 enjoy d during the term. d 
18 : d. 

Copenants may again be conſidered with reference to uthe hs * 
ja, as real or perſonal ; that 1s annexed to.the land, or merely 2 
to the perſon. | „ 1 
To illuſtrate this ſubject fully, 1 ſhall conſider, 1. The cre- ed 
ation of Covenants. 2. The conſtruction of Covenants. 3. The in 
breach of Covenants. 4. Covenants as they reſpect Aſſignee, gr. 
Heir, and Exeeutor. 5. The declaration and defence in actions of 
of Covenant. e of „ ' lei 
I Te: 
Of the creation of Covenants. 1 There | is no o need of the | nel 


8 nor of any particular form of words to conſtitute 

a covenant in deed for any thing under the hand and ſeal of the 2 
parties, importing an agreement, ſhall ſupport this action as a- ere 
AE to a covenant. 


As in the caſe of a leaſe for lands, in which are the words lah HH wh 


ing and paying ſo much rent. This i. is a covenant, and this tha 
action furt 


4 Vail vs, Mumford, Sup. ©. 1789. Cowp. 128. L Douglaſs, 6. 2 Black. a 
np. 1 Ebi. Dig. 31. 41 Roll. Adr. . 519. Eliz 
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action lies for the non- payment, for it is an Wr for che 
ne of rent, which amounts to a covenant.” 


„ S0 where in a leaſe of 2 were theſe words, ec Co the 
leflee ſhall repair the mills,” theſe were held to make a covenant. | 


So in indentures of apprenticeſhip, where there are no formal 


words, but only an agreement that the maſter ſhould do this, and 
the Bie that; yet ir . covenant on both ſidles. 

; 5 But where the. word, covenant, is wanting, the v words muſt 
import an agreement, or the action will not lie. | As if leflte fur 


years, covenants to repair provided always, and! it is agreed rhat 


the leſſor. ſhall, find timber ; this makes a covenant on the part of 


the leſſor, and is a qulification of the covenant of the leſſee. 
But if the words had been only « that leflee would repair, prov 


ded always, that the leſſor ſhould find timber, (without the words 


it is agreed, ) this'would create no covenant on the part of the 


leflor, but would be a condition e _ e of 
the leſlee's covenant to a 13702 By 1 


4 


2 
c e in 1 law, differ in this N Fay covenants * 


| deed—that the thing to be performed in the caſe of covenants in 
| deed, f is founded on the words, Which expreſs what f is to be done, 
a8 yielding ang” paying g. imply covenants to pay. rent. But cay- 


enants in law do not follow the words, but are the implications of 
| law, raiſed from the expreſs covenant, and required tobe perform- 


- - 


ed as neceſſary. to the enjoyment of the exprels « covenant. As 


in the caſe of leaſes for years, by the words, J have demifed. and 
granted, Theſe words import, a 2 covenant in law on the part 
of the leſſor, that he has a good title, and therefore if the 
teſlee is evicted, he may maintain an action of covenant for by 


reaſon of the defect of the leſſor's title, he could not enjoy the 


een which had been made to him. W 1 A 7 - 


create a coy enant, on which this action will lie. : 


4 A recital of : an | agreement in 0 beginning of 2 dees, dan 


N 

„Where a covenant refers to a preceding Auen upon 
which it is founded, that inſtrument ſhall determine the covenant, 
that is, the inen ſhall 1 as far as the inſtrument and no 


| further, | Where 


a Cro. Jac, 399. 4 Ron. Abr. 519. 9 4 Co: 95. "Ord 6. 4 Cro, 
Eliz. 214 e 3 Vent» 140. 
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o Where a covenant is founded on the conveyance of an eſtate, 
ir the eſtate intended to be conveyed is void, the covenant is void 
alſo, © But it 18 otherwiſe where the covenant is independent of 
the ellate, as, to pay money. | 


. Of tke conſtruction of Aiden e The diſtinction be- 

| OED the conſtruction of covenants, implied by operation of law, 
and expreſs covenants is, that expreſs covenants are taken more 

1 Arily ; and a man may without conſideration enter into an ex- 
= | preſs covenant by. hand and ſeal, to the perfomance of which, he 


136 


is at all ey ents bound. As! in this caſe, where a maſter « of a thip, | 


by charter party covenanted to he at Carolina by 3 2 certain time; 
tho i it appeared that it was impoſſible that he could be there at the 


eo any aff 7? 


time, from ſtorms and other cauſes ; 3 ; yet he was eld ro he Ha- 


ble on the covenant. 


4 For here the covenant eee lbs 1 SY an + ablalute 

performance, nor :ſlrall it be diſcharged by any collateral matter 
whatever. As where in covenant for a year's rent ſrom Michacl- 
Tias 1725, to 1726, the defendant ſhewed upon Hye « of the leaſe, 
[that the leſſee by covenant was bound to repair in all caſes except 
fire, and then pleaded that before Michaelmas 1.725, the premiſes 
had been burned down, and not rebullt by the plaintif, during 
we Whole year, ſo that the defendant had no enjoyment for the 


ment; ; for the « covenant to pay rent was abſolute, and if the de- 
fendant had any injury, he ſhould have his remedy, but could n not 
ſet it of againſt the demand for rent. 1 


| F 


But to baſe rujes, there are cee a man cove- 
nants to do a thing which then is, lawful, and a ſtatute comes 


»which declares, it unlawfnl, or hinders him from doing it, the cov- 
enant is annulled by the ſtatyte. If a, man covenants: not to. do a 
thing which it was then lawful for him to do, and 2 ſtature comes 


which compels. him ro do it, the ſtatute repeals the covenant., 


But if a man covenants not to 6 a ching which then was unlawful 


"and eee uke it Haufe, e . covenant re- 
main n e 


5 


l e | +/+ Covenants : 
ger.. _ 27. b Salk. 199. & 2 Burr. 1637 Stange, 7e 


"whole time claimed. But on demurrer, the Plainti had judg- 
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« Covenants are to be conſtrued ſo as to have effect, and cor- 
reſpond with the intention of the parties at the time of making 
them, therefore a performance according to the letter, and not 


according to the ſpirit of the covenant, is nota legal performance. 
As where the condition of a bond was, that the defendant. ſhould 


before a certain day, deliver to the plaintiff a bond wherein the 
_ plaintiff was bound to the defendant. If before that day; the de- 


fendant ſues the bond and recovers, tho at the day he delivers it 


up, yet it is no performance for it cogld not be the intention 
of the parties, that. it ſhould be put in ſuit. 


b But if the covenant 5s once e well performed, tho by a ſubſe· 
quent act it becomes of no effect, yet it is a ſufficient performance. 
As if a man be bound, that his ſon being an infant under the age 
of conſent, ſhall marry the dan ghter of another, before a certain 
day, and the ſon before the time marries the daughter; but when 
he' comes of age diſagrees to the marriage, yer | is the covenant 


well and ſufficiently performed, 


Where there is any doubt as to the conſtruqtion of a covenant, 


it is a rule, that it is to be taken in that ſenſe which is moſt 


| ſtrong againſt the covenantor, and beneficial to the other party, 


* 


Therefore where the defendant covenanted with tlie plaintiff, 


that if he would marry his daughter, that he would pay him 


twenty pounds per annum, without ſaying for how long; it was 


held that 1 it ſhould be for the life of the plaintiff, and not for one 


year only; for ſuch conſtruction is the moſt beneficial to the gran- 


tee, and againſt the grantor. 


4 Where covenants are intended for the benefit of covenanteex, 
the covenantor ſhall not be allowed by any act to defeat the 
effect of the covenant. As where the defendant covenanted that 


the plaintiff ſhould have all the grains made in the defendant's 


brew-houſe for ſeven years, and the breach aſſigned was, that the 


' defendant had put hops into the grains, by which they were ſpoil- 


ed and the cattle would not eat them. The action was held to lie, 
for the intention of the parties was, that the plaintiff ſhould have 


the benefit of the grains which by. this mean were uſe leſs. So if I 


covenanted to leave all the timber which! is growing on the land 


* * + -— Ren 
a Cro. Elia. 7. 1 Leon. 42. 1 Lev. 102. | jones, 191. 
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when I take it, and at the end of the term, cut it down but leave 
it there, it is a breach of the covenant. 


a No covenant ſhall 1 conſtrued to a greater extent than the 
words import, neither as it reſpects time or perſons, : nor ſo as to 


vary the duty to be performed. 


b Expreſs covenants ſhall qualify the generality ot extent « 
covenants in Jaw. 


e Where there is a covenant for quiet enjoyment, this ſhall not 
extend to a tortious ejectment by a ſtranger ; becauſe for this 


wrong, the leſſee may have his remedy againſt the ſtranger hinſelf, 


but if the leſſee be ejected by leflor himfelf, he may have his action 

of covenant. / But iF the ſtranger claims by elder title than the 

leflor, the leflee may have covenant againſt the leſſor; for he can 

then have no redreſs againſt the ſtranger, whoſe title is good in 
law. 


e But if the leſſor covenants expreſsly, that the leſſee ſhall en- 
joy during the term, quietly; peaccably and without interruption, 


this will extend as covenant againſt all tortious ejectments what- 


ever. And tho the general covenant to fave harmleſs, or for qui. 


et enjoyment, does not extend to the tortious acts ofa ſtranger ; 
yet the leſſor may covenant againſt the acts of a particular perion, 


or perſoas ; in which caſe, covenant will lie for a tortious eject- 


ment by them. 


2 where the covenant is for quiet enjoyment, againſt the un- 
kwful let, ſuit, entry, or eviction of the covenantor himſelf, or his 
| heirs and affigns ; a diſturbance by him, if done under a claim of 

right is a breach of covenant, 


This covenant for quiet enjoyment is uſually from any acts of 
me leflor, or any claiming under him. Thoſe who claim under 
him, are thoſe who come in in privity of the title, as da executor, 
or aflignee. 


A covenant is fave hanllefs is ſi 3 in its nature to that for 
jours -1, £950 and the law as to it is the tame ; therefore this 


4; ©: -COFEnant- 
a Saund. 411. Ero. Elz. ER Cro. Fab. as Dougl. 26. b 4 Co. 80. 
e Cro. Elia- 213. 4 Fitz. N. B. 343. e Hob. 35. JI Strans 400. 
Tum. Rep. 671. | | 1 
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ebjenant is not broken by the tortious 12 * any one not chen; 
under che leſſor. | 


| Covenants for repairs, are uſually to deliver up the premiſſes in 
as good plight as they were received. a If leſſee covenants to 
keep an houſe in repair, and leave it in as good pliglitas it was 
at tle time when he received it, in this caſe, the ordinary and na- 
tural decay is no breach of covenant—but the leſſee is bound ro do 


his beſt to keep it in good plight, and therefore ought to 1 it 


covered. 


Where there is this covenant on the part of the leſſee, if 
pulls down houſes, or ſuffers them to decay, no action will lie a- 
gainſt him till the end of the term ; for before that time he may 
repair them: but if he cuts down trees or timber, covenant lies 
immediately, for ſuch cannot be replaced in the ſame plight at the 

end of the term. 


A general covenant to repair, and to deliver up in repair, 
mall extend to whatever buildings ſhall be erected during the 
. term. | | | 


d If the covenant is that It is agreed that the leſſee ſhall keep 


| the houſe demiſed in good repair, the leflor putting it in good re- 
pair, covenant lies againſt the leflor on theſe words, if he does not 


5 it into good repair. 


: There is A difference betwern covenants in general, and cove- 
nants ſecured by a penalty of forfeiture. In the latter, the obligee 
has his election to bring an action of debt for the penalty, after 
the recovery of which he cannot again reſort to the covenant, 
becauſe the penalty is a ſatisfaction for the whole, or he may wave 
the penalty, and proceed on the covenant, and recover more, or 


leſs than the penalty, toties quoties. | ENTS 


f Another diſtinction is, where the penalty is ovly in nature of 
puniſhment, or in terrorem, and where it makes part of the agree- 
ment as a compenſation. As if the covenant be not to plough a 
meadow, and there be a penalty of fifty pounds an acre, there a 
court of equity will relie ve for there the penalty is as a puniſh» 


| ment: but i the covenant had been to pay five pounds for every 


Acre 
a Fitz. Ar. Cor, 4. 5 Yi NB. 34%. <1 Efpig, - 4% 
e 4 Burr. 2225. 7 Jem, Om 
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atre of meadow plonghted, this is part of the agreement, and then 


is no alternative, it is the particular liquidated. ſam. agreed upon by 


the parties, and 1s the proper quantum of the damages, which the 
Jury ought to find. « And therefore where the covenant was by 


the defendant, not to marry any one except the plaintiff, and if 
he did, he would pay her a thouſand pounds ; this ſum, it was held 
ſhould be the ſettled quantum of the damages to be found by the 
Jury. 6 A difference alſo is to be obſerved between aſſigning a 


breach on an action of covenant, and in debt on a bond for the per- 
formance of covenant that in covenants it is ſufficient to aſſign 
the breach in the words of the covenant, becauſe all is recoverable 
in damages, and theſe ſhall be what the plaintiff can prove he has 


ſuſtained - but 1 in debt on bond, a certain breach muſt be aſſigned. 


« Tho if the ſubſtance of the breach ſo aſſigned be proved, it is ſuffi 
citnt, tho not preciſely as laid. As bond by leſſee, not to cut trees, 
and breach aſſigned in cutting twenty trees, proof of cutting ten, 
will ſupport the action, for the cutting the trees is the ſubſtance, 


3. Of the Breach of Covenant. Covenants, conſidered with re- 
ſpect to the time of performance are of three kinds. 5 


1. 4 Such as are mutual and independant, where either par- 
ty may recover damages of the other, for the injury he may have 
received from the breach of the covenant in his favour, and where 
it is no excuſe for the defendant to alledg a breach of covenant 
on down yur of the plan. | 


1 The ſecond ſpecies are ſuch as are condi tional and depend- 
ent, in which the performance of the one, dependb upon the prior 
performance of the other, and therefore till the prior condition is 
performed, the other party is not liable to an action of covenant. 


F The principal doubt under this head is, what conſtitutes a pri- 
or condition; and the following reſolutions have taken place. 
The plaintiff declared, that he covenanted to transfer to the de- 


fendant, on or before the 21it of September, ſo much ſtock, and 


that the defendant in conſideration of the premiſſes, covenanted to 
accept and pay for it, and the breach aligned was, that he was 


ready to tr ansfer . and that the defendant then and there refuſed to 


5 accept 
2 4 Burr. 48 b rt 1d. Rey. 10. 6 Co, Litt. 282. a 4 Dougl. 605. 
# 14em, Tf 1 Ty 525, 
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accept and pay for i it. On demurrer, it was 1 that the 
transfer was a condition precedent, and that the plaintiff ſhould 
therefore ſhew an actual transfer, before he brought his action. 
But it was held, that the conſideration of the premiſſes, is in conſi- 
deration of the covenant to transfer, not of the actual transfer; that 


it was not therefore a condition e but that a tender was 


ſufficient to ſupport the action. 


« In executory contracts, if the agreement be, that one ſhall do 
an act, and for the doing thereof, the other ſhall pay, there the 
doing the act, is a condition precedent, and the party who is to 
pay, ſhall not be compelled to part with his money, till the thing 
be nerformed, for which he is to pay. But there are exteptions; 
as if the day appointed for payment, is before the time when the 
thing can be performed, an action may be brought for the money, 
before the thing be done, for it appears, that the party relied upon 


bis remedy, and intended not to make the performance a condition 


precedent, but it would be otherwiſe where the day is ſubſequent 
to the performance, 


But where a prior performance is neceſſary, that performance 
by one party immediately raiſes a duty on the part of the other, 
and he is bound to perform his part within convenient time, and 
without requeſt. The dependence therefore, or independence of 
covenants is always to be collected from the evident ſenſe and 
meaning of the parties, and however tranſpoſed the words may be, 
their precedency muſt depend on the order of time, in which the 
intent of the parties requires their performance. | 


3. 4 The third ſpecies of covenants, conſidered with regard to 
the time of performance, are ſach as are mutual conditions, and to 
be performed at the ſame time. In theſe, if one party is ready 
and offers to perform his part; and the other negle&s, or refuſes 


to perform his part, he who is ready and offers, has fulfilled bis 


engagements and may maintain this action for the default of the 
other, tho it is not certain that either is obliged to do the firſt act. 
As where the plaintiff declared on an engagement by the de- 
fendant, to pay ſix hundred pounds on the plaintiff's aſſigning the 
equity of redemption in certain premiſſes. It was adjadged that 


: the 
@ Salk. x71. 1 Roll. Abr. 433 „Deugl. 665. [dem. 


= 
1 
f 
10 
| 


242 ox COVENANT; 


the word 97 makes it a covenant to be performed by each party 
at the ſame time; and that therefore, where the plaintiff offered 
and wes ready to perform on his part, and the defendant refuſed 
to perſorm his, that the plaintiff ſhould maintain his action for the 


4 c 


non- performance. 

a Where the plaintif relies on a tender and refuſal, it ſhould 
appear that he could have performed his part when the tender 
was made. Therefore, if one party diſables himſelf from perform- 


ing his part by any act of his own, the other party is not obliged” 


to offer to perform his part, but may have his action immediately. 


We are next to conſider in what manner a breach of covenant 
may be committed. # If the covenant, is a covenant in deed ; this 
action will lie only for a misfeaſance, but not for a non-fealance. 


As if a man grants a way, covenant lies for ſtopping it up, but not 


for letting it go out of repair; e for covenants in deed mult be 
broken by ſome act done. 


4 But in the caſe of a covenant in law, action lies on it tho there 


be no act done to cauſe a breach. As where the defendant was 


leflee by the words have demiſed, and he brought his action of 
covenant againſt the leſſor, becauſe the leſſor was nor ſeiſed, but a 


ſtranger, the action was held well to lid on the covenant in law, 
tho the leſſee had never entered, and no actual expullior had 
taken place, for it would not be reaſonable to force the leſſee to 


enter and become by ſucli entry a treſpaſſer. 


be breach of covenant muſt always refer to that which is 
the ſubject matter of the covenant or undertaking. F It muſt al- 


ways be committed on that which is granted by and paſſes under. 


the deed containing the covenant. g It muſt be committed during 


the exiſtence of the eſtate on which the covenant is placed: for if 


the eſtate expires at the time the covenant is broken, this action 
cannot be maintained. 4 But if the eſtate continues after the 
breach committed, the action will lie even after the eſtate expires, 


tor. 


1. Of covenants againſt aſſignees. # When the covenant re- 
| | * | lates 

2 I Strange, 50%. 6 1 Sannd. 321. c Cro. Eliz. 43 4 Hob. 12. e Cxo. 

z. 40. Idem, 557. ldem, 151. 2 Wilſ. 143. 4 Cro. Eliz 916. 


4. Of Covenants as they reſpect Aſſignee, Heir, aud Execa- 
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lates to and is to operate on a thing in being, parcel of the demiſe, 
the thing to be done by ſorce of the covenant is in a certain manner 
annexed to the thing demiſed and ſhall go with the land, and bind 
the aſſignee to the performance tho not named. As if the cove- 
nant is to repair an houſe then demiſed, this ſhall bind the aſſignee, 
tho not named. But it is otherwiſe where the covenant relates to 
a thing not in being at the time of the demiſe. As if it be to build 
a wall on the. land demiſed, this not being in eſſe, when the coves 


nant was made, it ſhall not extend to the aſſignee, if not named. 


e But if the covenant mentions the aſſignee ;: as if leſſee cove- 
nants for him and his aſſigns, there the aſſignee ſnall be bound 
by any covenant, for any thing to be done on tlic thing demiſed, as 
to build a wall on the lands demiſed. But to do any thing which 
is merely collateral to the thing demiſed, as to build a houſe on 
fome other part of the leffor” s land, there the aſſignee ſhall uot be 
bound, tho named. 


Wherever a covenant is for the 1 of the eſtate demiſed, 
or extends to its ſupport, it ſliall bind the aſſignee, tho not named. 


c If the aſſignee be named in the original covenant, yet if it has 


been broken before aſſignment, no action will lie againſt him. 


4 Toentitle the leſſor to maintain an action of covenant againſt 


the leflee as aſſignee, he muſt be aſſignee of the whole term. 


B41 


If there be a covenant which runs with the land, as to repair; 
and leſſee afligns over, and aſſig ignee dies inteſtate; the leſſor may 
have covenant againſt the adminiſtrator of the aſſignee, and declare 
againſt him as aſſignee. For ſuch covenants bind them who come 
in by act of law, as well as of the parties. 


F With regard to how far the leſſee, or aſſignee are chargeable 
in covenant, there is a conſiderable difference. 1. Leſſee has from 
his covenant both a privity of contract and of cſtate ; and tho he 
aſſigns and thereby deſtroys the privity of eſtate, yet the privity 
of contract continues, and he is liable in covenant, not witliſtanding | 
the aſſignment, g But adly, the aſſignee comes in only by privity 


of eſtate, and he therefore is liable only while ip poſteſhon. þ 8 


1 to 
as Cc» 16. 5 Cro. The 125. 5 Co. 24. c Sulk. 190. 43 Burr. 
1671. e 5 Co. 17. b 4 Doug). 51 g dem, 441. 4 Cro. Jac. 309 
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io the firſt point, therefore if the leſſee affipns, tho leſſor ae 
cepts rent from the aſſignee, yet for the breach of any expreſs cove- 
nant, tho committed after the aſſignment, this action will lie a- 


gainſt the firſt leſſee, on the ground of the OY of the contrat— 
but an action of debt will not. | 


e But as to the ſecond Sali if leflor brings covenant againſt 


an aſſignee of his leſſee, the aſſignee may plead, that before action 


brought or cauſe of action accrued he had aſſigned over. For the 


aſſignee is only chargeable in covenant for a breach committed 


while in poſſeſſion, not for a breach after aſſignment. 5 And it 
is no objection that the aſſignee may aſſign to a beggar for it was 
the leſſor's folly to accept of the original aſſignee. . But it is to be 


obſerved that this diſtinction applies only in caſes of covenant in 


deed. And in caſes of covenants in law, action will lie againſt 
the leſſee only. | 


2. Of Covenants in favour of Aſſignees. 2 Covenants in law 
which run with the land ſhall extend to the aſſignee, who may 
maintain this action on them. As upon the words demiſe and 
grant, the aſſignee ſhall have a writ of covenant if ejected; for 
as the leſſee or aſſignee have the annual profits in return for rent, 
therefore for a loſs of theſe, he is entitled to a compenſation from 


; the leffor. 


Aſſi ignees 0 come in by act of IE ſhall have the benefit of 
theſe covenants and maintain this action. 


3. Of Heir and Executor. e Covenants * or ſuch as are 
annexed to the eſtate ſhall deſcend, and the action be brought ei- 


ther by or againſt the heir, or executor, according to the eſtate 


and the time of the breach. As to the eſtate, the heir ſhall have 
the action by reaſon of the reverſion and injury to it. J As where 
leſſee for years, covenanted to repair, and leave in repair; it was 
held that the heir ſhonld'/have an action of covenant on this tho not 
named : for it was a covenant that run with the eſtate, and fo 
ſhould go with the reveſion to the heir. | 


L As to the time of br each, the action is given to the executor, 


as in this caſe ; the plaintiſf as executor, declared that the defend- 
ant 
2 Salk. 81. 6 Douglaſs, 735. * Cro. Car. 188. 44 Co. 80. 5 Co 17. 
e Fitz, N. B, 3430 F' 3 Ley. 9% 8s 2 Lev. So : | 
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ant kad fold to tlie Pplziutiff's teſtator certain lands, and cobenanted 
with him, Eis heirs and affipns, that he ſhould enjoy againſt him 
and another perſon and all claiming under them ; and the'breach 
afſigned was, that à perſon claiming:ander one of them, had cject- 
ed the teſtator. It Was objected that the action ſhould be brought 
by the heir or aſſignee. But it was held that the eviction being 
in-the hfe of the reſtator, he could not have heir, or aſſignee; and 
ſo che action belonged to the teſtator. SE 


ow 


The action of covetiant Hes apainſt the tar or econ. allo 


according to their eſtates. E {20 $41 P46; ; 


« Execators or adminiſtrators who come to any term of tends 
or tenements, as ſuch are bound by the covenants which run with 
the eſtates, as belonging to the perſonal property of the teſtator, 
or inteſtate. As if the leflor covenants! with the leſſee, to make 
him a new leaſe at the end of the term, and the leflee dies; Bfs 

- executor may have | covenant on this, tho not named. 


© Where Jands come to the exectitor or adminiſtrator, they nay 
be charged with a breach in their own time, as non- payment of 
"Ys or with an ation 1 e her; in that ; Dat or; as 
181 them as e they are charged as terre tenants, and 
the judgment! is of their own eſtate, bör if as executors, or ad- 
miniftrators then of tlie eflaté of the teſtator, even Where the 


breach is committed in their on ume as for repairs; for it is 
the teſtator's covenant which binds the executor as repreſenting 


| him, and he therefore muſt be wed by that name. 


But coreyants merely perſonal, deſcend excluſively to the exe· 
cutor, or admigziſtrator, and covenant lies only againſt them. | 


i * 


F. Of the declaration and defence 1 in actions of Covetnant. — 


1. Of the oration, os W here the action js ; forged on an 
indenture, the perſon bringing the ws muſt be a 0 to the 
deed, or he cannot maintain the action. 


- þ Where a covenant is for the benefit of any perſon, lie muſt take 

notice and advantage of it at his own peril. 
U The 

4 Hob. 188, ; 8 1 Wilſon, 4 d Salk. 309. e Salk. 317. 

f Hod. 188. ol. Abr. 517, 1 Cooper, 135» e 
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2 The declaration fhould ſet out expreſßly, that the covenant 
was made by deed ; b but it need not ſer out the whole ied x at 


length, or ſuperfluous parts. 


c Where the covenant is general, a general ia of A 
breach is ſufticiens ; 4 7 and the moſt general, is in the Words of 


the covenant. 


„Hut where a covenant is broken by ſome act of a third perſon, 
it is not ſufficient to ſtate the breach generally, for that act ſhould 
be ſet out; but it ſhould ſcem, that it 8 be ſuflicient to ſtate 


that breach in the replication. 


7 Where the plaintiff afigns a breach, it ſhonld be ſo 10 out e 
* My appear . to be within the covenant. 92 | 


i , 


s Where there is a proviſo i in a. FRY defeating the covenant, 
the plaintiff need not ſer it out in his declaration, buc leave the de- 


fendant to plead it. 5 But where this is an exception making. 


part of the covenant, the plaintiff 3 in ſerting out the breach ſhould 
allo e w that the breach was not within the exception. For the 


declaration is on tlie whole covenant, and a breach wh not be 


within it unleſs ſo ſet our. TOE”. 


4% 


i Where a covenant is in . e char is, where the o- 
venantor undertakes for one of two things, breach thould be: af ign- 


ed as to both. 1 But where it 18 founded on the contingency of 


two things, and that which ſhall firſt bappen, the plaintiff may de- 
clare upon a breach ariſing from the happening of one of them, 
without making mention of the other. age 7 

U Where the action is for a breach of covenant, by the aft of a 
third perſon, the declaration ſhould ſet out that the'breach was by 


uch a perſon, under a claim of title, orby lawful ack; for the cove- 


want on the part of the covenantor, does not extend to the illegal 
acts of others. who are themſelves liable to an action. 


t is a general ws that ew a thing is to be done by a man 
or — aſſigus, the breach muſt be in the disjunctive that it was 
not done by him or his aſſi igns but where the act is to be done 


ro a man or his alligns, i It Is ſufficient to affign the breach, that it 
was 


4 2 Strange, 814. 6 Cowp. 90 e 1 Saſk. 139. d Cro. Jac. 170. 
„I Lev. 83. F Stil. 1.“ Sir T. Raym. 65. 5 Sir T. Jones, 125 
£ I Econ. 250. ki Ld, Raym. 132. Z Cro, Eliz. 917. 1 Salk. 136» 


6 


f 


7 


OF COVENANT 1 
was not done to him without mention of his aſſigus but this rule 
applies only in the caſe where the EO is not agaiaſt the firſt 
covenantee or leſſee. 


k 


2 If the „ in Aeclaring] in corenant, undertakes to ſlate : 
the eſtate under which he derives his right to the action and maf- 
tates it, the declaration will be ill. | | 


Where the plaintiff cannot ſue on a breach of covenant with- - 
out ſome previous acts to be performed, the declaration ſhould a- 
yer the performance of them. 


Where there is a joint covenant by ſeveral, all ſhould join in 
the action, or on demurrer on oyer it will be bad. 


2. Of the Defence. 4 If all the covenants in an indenture, are 
in the affirmative, the defendant may plead performance generally ve; 
but if any are in the negative, he muſt plead to thoſe ſpzcially, for 
a negative cannot be performed, and to the reſt generally. 86e 
iſany of the covenants are in the disjunctive, he muſt ſhew which 
he has performed. | 


Where the covenant 4s for the act of a ſtranger, performance 


en is a bad e it ſhould ſhew it was performed. 


2 A covenant in an indenture ſhall not be pleaded in bar to a co- 
venant in another; except ſuch be a defeaſance of the former; for 
perhaps the injuries may not be equal. ; But one covenant in a 
deed may be pleaded in bar to another in the ſame deed, for the 
ſenſe of the parties is to be collected from the whole deed. As in 
cevenant for rent, the defendant was allowed to plead another 
covenant in the ſame indenture, that he might retain ſo much of 


the rent for repairs and charges. 


The defendant cannot plead, that he had vothiag in the te- 
nements — for the, Indenture) is an eſtopple. | 


- CHxapren 
a Don?! 312. | | 5 x Will. 165. To". 215. c 2 Strange, 1146. 


7 Co. Litt. 303. b etlem. J Show. 1 F 2 Vent. 217. Lev. V2. 
2 3 Lev; mo „ | „ 1 


CHAPTER THIRTEENTH. 

or ACCOUNT. 
Acriox, of account is grounded upon an 3 or . 
contract, that i in all caſes where one perſon has been tlie receiver 


cf the property of another, to uſe and improve and account for, 
with the A pin that he will render his account for 


the ſame. 


in the conſiderstion of this ſubject, I ſhall obſerve, 1. Againſt 


whom Account will lie. 2. In what caſes Account will lie. 3. 


Of the Fleas to the aclion of Account. 4. on: the. trial before 


Auditors. 


Againſt whom account will Be. „ Adtion of account by 


the common law, lies only agaiuſt guardian in ſocagę, bailiff, or 
receiver, between merchants and the executors of merchants, in 


favour of trade and commerce! : for between them there is ſuch a 
privity that the law preſumes they know each _— diſbur ſewents, 
receipts and acquittances. 


b It is provided by ſtatute, that execntors who are alſo reſidua- 


: ry legatees, when all, or any part of their legacies are with- holden. 
from them, by their co-executors, may bring their action of ac- 
count againſt them for the recovery thereof: and the like action is 


allowed to reſiduary legatees againſt executors. 


Tut joint - tenants, tenants in common and co-parceners, their 
executors, and admmiſtrators, may as the caſe requires maintain. 


action of account againſt each other, where either has received 
more than his proportion of the profits of the common eſtate. 


Where there are ſeveral partners in trade, ackion of account 
wil lie in favour of one againſt the reſt, after the partnerſhip lus 


EONS which the whole of partnerſhipaccounts may be adjuſted. 


In what 7 Account Ply lie. 4 It ſeems to have been a 


1 of the common law, that an action of account will not lie 
for a thing certain, as if one man delivers ten pounds to another 


to wech with, he ſhall not have account of the ten pounds 
| "0 Bt: 


« Co. Litt. 172. 2 Roll. Abr. 41. 3 12. e Deuit vs. Stau itord, 5 


Sup, C. 1794. d Bro. Tit. Account, 355 2 Brown: 76. 
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bur. ofthe! profits) which are;uncertain-——The ground, of the ation, 
ſeems: to have been a claim for the-profits of goods, money, or orher 
eſtate delivered: by one porſon to another to uſe and improve, | 
But. in this ſtate our courts have diſregarded the principles of the, 
Engliſh common law, and have extended this remedy to things, 
certain, The rule therefore may be laid down on this broad 
baſis- that accourit will lie not only in caſss where money, or oth- 
er eſtate has been received to mierchinditze with, uſe, improve | 
and difpoſe of, and account therefor witli: the profits but like- 
wiſe in all. caſes where a perſon lias reteived money or other eſtate, 
to the uſe of another, and eſpeclally if received of a third per ſon 
to deliver over. « As where in an action of account for two hun- 
dred pounds in ſpeeie, and two hundred poumds in bills of exchange, 
received of the plaintiff at New - Vork by the hand of a third per- 
ſon, to bring to him at Norwich, after verdi6t, the defendant mov-: 
ed in arreſt; beeauſe the action Was for a ſum certain, but the court} 
over ruled the exception: Here the money was not defivered tc 
uſo and aeeount for the profits, but the preciſe ſum was to be de- 
Iivered over; and for e erer the ad ion een 


U 


The plaintiff may wave e his as of account and bring 11 
action on the promiſe to account. So in all c aſes of the reception 


of a certain ſum; aſſumpſit enn had and dete Will lie. 


Account will lie where the reception and poſſeſſt jon of the pro- 
perty was Lauf; if che taking u was tortiocu, this: ackion . | 


not lie. 
3. Of the Pleas to action of account, Tie Ae 2 
plead tlie general iſe, that he ney er was s baill * aud recelver bs 


Fat roy 


| account. 


e It is a rule of pleading} in account; that. a matter which mag, 
and ought to be pleaded in bar, cannot afterwards: be pleaded be- 
fore the auditors ; ; the reaſon 9 9 to av void trouble and Loma ad 
the parties, | 


d. Another. rule 1 18, then if W erte is ance. oa —_ and ac. 
puntable, he cannot plead; in bar, except in the caſte of a, releaſe, 


785 | 8 or 
„ Kirby's Rep. 164. 6Tdemy 165 3 Will, 113. 4 em; 113. I» 
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or fully accounted : theſe ecceptions are, becauſe à releaſe and 
having fully accounted, are total extinctions of the tight of action? 


Which the court is to judge of; and even in theſe two caſes they 


muſt be pleaded ſpecially, and cannot be given in evidence on the 


1 


plea of never bailiff and receiver. 


4. Of the trial befon auditors. If on trial, verdict be found 
againſt the defendant, the court bender judgment that the defend 
ant do account, and appoint auditors to conſiſt of three able judi- 


cious and diſintereſted men who ſhall be ſworn to hear, examine 
and adjuſt the accounts, and may appoint time and place to hear 
the fame. If the defendant aiter notice given of the time and place 


appointed, refuſe to attend upon the auditors and produce his ac- 


count, they ſhall award to the ptaintif the whole of his demand, 


and upon the parties producing to them their accounts, the auditors 


hall have power to adminiſter an oath unto them, to anſwer ſuch. 
interrogatories as they ſhall think proper reſpecting. their ace, 


counts ; and upon either of the parties refuſal to take ſuch oath, 
or to anſwer directly to ſuch interrogatories, it ſball be in the 
power of the auditors to commit the party ſo refuſing to goal; 
there to remain at his own | e 3 5 Ie will e or an- 
ſwer as aforeſald. „ 


3 It is a rule of Plesdig . oh chat a matter which. 
may and ought to have been pleaded in bar, cannot be pleaded be- 


1 fore them; nor can any thing be pleaded before them contrary to 


that which has been pleaded before in bar, and which has been found 
by the verdict of the j Jurys 


#6 


. c When the auditors have adjafted __ account, 2 Bens make re- 
port to the court, who are to render judgment for that ſum, with 
reaſonable coſt for the ſervice of the auditors, which is to be 
paid to them by the party in whoſe favour the e 18 5 decided— 
to be allowed i in the bill 10 cl.. 5 


f 


d By the dec i: on of our courts, if the Kee find a 1 in 
favour of the defendant, they may report the ſame, and the court 
will render jullgment for the recovery thereof, as well as coll, 
and award execution w—_ the 1 1, 00 I. 
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This is a inden from the princples of the Engliſh common 
law, but prey conſonant to 7 and e 5 


9 


A juſſice of the peace, 1 copnizance 'of an 4 of ac: 
count for a demand within his juriſdiction, but muſt proceed ac- 


cording to law, in tlie mode of wid. He mult (if the illue fo be 


found) render judgment in the Hirt place, that the defendant do 
accoùnt, and as the ſtatute does net authoriſe him to appoint au- 
ditors, he muſt take the account himſelf, and then render Jadg: 
ment for the balance, Me 155 : | 


"$7 Fs 


b In an action of : account. "hk Pati! in lis AA 
hot only demand damages—but-: 0 that b defendant TORE” His | 
reaſonable account. 1s : 
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of. -ASSUMPSIT. „ 
N is an action whereby a are recorered for 
lhe breach of any contract, promiſe, or undertaking, © . 


Theſe contratte are either expreſs or - implied ; both a are e equal 
grounds of this action, for the obligations of natural juſtice are e- 
qally ſtrong, a8 the moſt expreſs Promiſe 1 in the eye of the law. 


Aſſümpſit i is of two forts: . Indebitatus afſanjplic, wh in its 
bature, i is an action of debt, and lies in caſes only where debt will 
le. 2. A fpecial aſſumpfit i in which the damages are not in the 
tature of a debt, bur as a compenfation for an injory I. 


In treating of this ation, 1 ſhall „ 7. The 8 of 
ſhe contrack itſelf, 2. The contract with e to 9 6 
Agents and Partners. 3. The declaration. 


1. Of the 1 of whe coat itſelf: GE fe 1 me to 
unlider, 1. On what contracts his action can be maintained. 
„ On what contracts it cannot be maintained. 


1, On what contracts it can be maintained Theſe are either 
nplied, or expreſs. 
« Bulkley vs. Lewis Sup. C. Hartford, 1791 · 3 Idem. | 
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3, Of implied contracts. 


Action of implied promiſe, or r affumpſit, is a a remedy of : A very 
Extenſive and beneficial nature, and much encouraged. 


9 7 It is founded vpon. equitable principles and will lie in al caſes 


where the defendant. i is obliged by the ties of natural equity to re- 
fund, or pay money, which 5 may N received of the Bt 
or for. bis ve, A ne 51 o 
„ ru Kon will lie in all caſes where aero böser to 

rranſact any buſineſs, or perform any work —andl the law. preſumes 
hat the employer will pay the perſon employed, as much as he 
reaſonably deſerves ; and if he neglects to make payment, he may 
bring his action on the implied promiſe, and aver that the defend. 
ant promiſed to pay him as much as he reaſonably deſerved, and 
that his labour was worth uch A particular ſum, which the de- 
fendant has n eglected to pay. but the eſtimation of his labour wil 
be ſubmitted to a jury, who will aſſoſs ſuch ge as they thiuk 
the Plaintiff mer ited. V 5 


„ e 1e 2 
e This action ww allo tie nen takes up OY or part 
2 tradeſman, 1 without expreſsly agreeing | for a price. There the 
law concludes, that both parties did intentionally agree that the 
real value of the Socds mould be paid, and an action of aſſumpft 
may be brought e Frbe 1 vendee refuſes to pay the value 


of the goods. e ee, en 20 0 39950; 
4 This aQior will lie pe Foy 4 * 25 5 laid Ton - apd;expente 
his own money, for the uſe of - angther at his e ſor * lay 5 
8 a promiſe of 1 Hanan, | impe 
e It will: alſo lie upou a ſlated account Donde. SER ſor 2h, 
the law implies that he againſt whom the balance. appears has en- 7 
gaged to pay it to the other; tho there be not any actual pro- for t. 
ene. Actions of aſſumpſit are therefore brought declaring that and t. 
the plaintiff and defendant had ſettled their accounts topether, and the d 
that the defendant engaged to pay the plaintiff the n aud paid 1 
has neglected to do it. the ſu 
T bis jected 
Zy J. d. Mansfield, 2 Burr. 1072. 6 This is called an aſſumpſit upon 3 
quantum meruit, 3 Black. Com. 162. 6 This is called an aſſumpſit upon 4 


quantum vatebat, 3 Black. Com. 163. e Ideme « 111, 925 This 5 
called inſimul computaſſet. 


„ This action will lie for the value of the uſe and improvement 
of lands upon a leaſe parole, where there has been an actual per- 
eeption of the profits ; and the ſtature of frauds and Fe is 
no bar to fuch action. : 

This action will lie to recover money paid under a miſtake, 
or through the deceit of the other party. 

As if an underwritef pay money 6n aa infuratice of a ſhip, ſup- 
poſed to be loſt, which afterwards arrives s fafe, he hall recover 
back the money fo aid. | 


It lies for the recoberʒ of money paid on a conſideration which 
kappens to fail. 


As where the plaintiff paid monte) to the defendant upon his 
proniiſe to Male him a leaſe of land, and before the leaſe was made 
the defendant was evicted, the plaintiff recovered his money by 
this action, the conſideration not having been performed. 


It lies to reedver money paid to one acting under, or in 5 
ance of a void authority. 


1 As. have one having letters of adminiſtration, appointed the 
defendant his attorney to receive money owing to the inteſtate, who 
received the ſanie and paid it over to adminiſtrator, afterwards a 
will appearing and the adminiſtration being repealed, action in fav- 
our of the executor againſt the attorney v was held to lie, becauſe he 
acted under a void authority. 


It lies to recover money obtained from any one, by extortion, 
impoſition, oppreſſion, or mn I an undue advantage of the 255 
ty's ſituation. | 


F As where the plaintiff having . plate to the defendant, 
for twenty pounds, at the end of three years came to redeem it, 
and tendered four pounds more than the legal intereſt for that time ; 
| the defendant refuſed to take leſs than ten pounds, the plaintiF 
paid the ten pounds, and had his goods, and brought his action for 
the ſurplus of the legal intereſt ſo extorted from him. It was ob- 
jected that the plaintiff might have tetidered legal intereſt, and 


X brought 
a Roger vs. Tracy, Sup. C. 1790. b 2, Barr. toro. Palm, 364. 
41 Salk. wr e 2 wade 1013. J 3 Strange. gig. 
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broaght trover for the goods, and that the payment was voluntary 
and fo not injurions. But the action was held to be maintainable, be- 


caufe the plaintiff might be in immediate want of his goods, and 


trover would not be a competent remedy—end becauſe the defend- 
ant took an adyantage of his ſituation, which deprived him of that 


freedom in the exerciſe of his will, which every perion ought to poſ- 


ſels, when the rule that 4 ne act cannoi * an injury : ought 


- apply: 


a So where the plaintiff's brother was a bankrupt, 5 the was 
induced by an agent for the defendant, a principal creditor to give 
him forty pounds ro ſign the bankrupt certiſicare, the money paid 
for that purpoſe was allowed to be recovered back in this action, 
as oppreſſively and unjuſtly extorted from the plaintiff. | 


5 This action will lie to recover money which has been embez- 
zled, or which any perſon has been defrauded of, by cheating, or 
| otherwiſe. As where the nurſe to a perſon, when he died took 
money and went off, the adminiſtrator was allowed to bring bis 
action for money received to his uſe. In ſuch caſes, the owner 
ſhall recover the property when embezzled, if he can identify ir, 
tho not in the hands of the perſon embezzling it. As where the 
plaintiff's clerk enbezzled notes and money, and paid them to the 
defendant in the inſurance of tickets which was contrary to law, 
it was held that as theſe notes were not paid bona ſide; but for an 
illegal conſideration, and their dean could be traced, that the 


real owner ſhould recover then). 


c If hes been recovered in conſequence of any judgment, 
or adjudication, if it ſhould be reverſed as erroneous, the money 
may be recovered back again by this action. 


2 It is a clear principle that the merits of a 18 can nerer 


be overhaled by an original ſuit either in law or equity, till tle 
judgment is ſet aſide or reverſed, it is concluſive as to the ſubject 
watter of it, But money may be recovered by a right and legal 
judgment, and yet the iniquity of keeping that money may be mani. 
feſt upon grounds which could not be uſed by way of defence agaiult 
the judgment. Therefore, whenever a perſon has recovercd 


money 
. « Doug]: 672. 4 Bull. N. P. 139. c c dem, 231. 42 Buer. 100. 
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money of 8 by a judgment that was lawful, yet if there be 
certain eircumſtauces which prove the retaining of ſuch money to 
be iniquitous and unjuſt but which could not have been uſed by 
way of defence againſt the judgment, this action will lie but the 


merits of the Judgment cannot be called in queſtion, 


„As where the plaintiff indorſed to the defendant . notes of 
hand, made to him the plaintiſf, for the purpoſe of enabliug the de- | 
ſendant to recover the money of the promiſſor, upon the written 
aſſurance that ſuch indorſement ſhould be no prejudice to him, not- 
withſtanding which the defendant ſuumoued him into a court of 
conſcience upon theſe notes, as indorſor, wheye he offered ſuch a- 
greement againſt the action, which the court rejected, and rend - 
ered judgment on the mere foot of the indorſement, it was held that 
this action would lie for the money thus recov ered, upon the princi- 
ple that the judgment was right, becaufe the court had not cogniz- 
auce of ſuch collateral matter hut that the defendant in conſe- 
quence of his agreement, had no right in juſtice and good conſcience 
ta retain the money, and ought to refund it—that the plaintitf 
might if he pleaſed, wave his right of actien upon the written agree- 
ment, by which he could be indemnifiec for all coſt and damage, 
and have recourſe to this action for the money thus recovered 
againit an expreſs agreement, and retaiued contrary to juſtice. | 


So if the indorſee of a promiſſory note, having received pay- 
ment from the drawer (or maker) of it, ſues and recovers the 
fame money from the indorſor who knew nothing of the pay- 
mentor if a man recovers upon a policy for a ſhip preſumed to 


he loſt, which afterwards comes home, or upon the life of a man 


preſumed to be dead, who afterwards appears, or upon the repre- 
ſentation of a riſque deemed to be fair, which comes out efterwards 
to be groſsly fraudulent—this action will lie for the money, in 
which the right of the original judgment will not be queſtioned, but 
2 collateral matter only which conſtitutes the jultice of the claim, 
and ſhews the money in equity ought to be refunded, 


Theſe are . implied contracts, in which the defendant hay- 
ing obtained poſſeſſion of the plaintilF's money, is compellable to re- 
fore jt by this action. 


has given a claim azaiuſt a 
4 Burr. oog. 


A fnülar obligation ariſes where the law 


any une. | e 
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If a perſon 3 the member of any ſociety, or company , he 


thereby agrees to abide by all legal claims ariſing againſt him „from 
tke bye laws, or local regulations of that ſociety to which he be. 
longs. Where the law has given to any perſon certain fees, or re. 
ward for his em ploy ment, or trouble, they are recoverable in this 
action. | 
Where a ſurety becomes bound for the debt and duty of another 
at his requeſt, the law implies a promiſe that he will indemnify and 
ſave him harmleſs, and on failure, this action will lie, — 2 but it 
has been adjudged by the {nperior court, that upon a promiſe of 
general indemnity, a mere liability to be ſued is not a breach ſo as 
to maintain this action. 


6 In an action on a note dated Feb. 25, 1789, and payable 1 the firſt 


day of Nov ember following, a condition indorſed chereon was, that 


if the defendant faved the plaintiff harmleſs from a recommenda- 
tion of Brace, to Corniſh, the note was to be vojd—Tt appeared 
from the pleadings, that Brace obtained credit by the recommen- 
dation—that he had been ſued by Corniſh the execution returned 


non-eſt, and that he was inſolvent—-but that the plaintiff had not 


been ſued on the recommendation by Corniſh, and had not paid any 
thing. The ſuperior court were of opinion that the action was 
not ſuſtainable, but their Judgment was of king by the ho Tt 
court of errors. | 

This finiſhes the fade t of implied contracts and we now 
proceed to conſider, | ; | 

2. Expreſs Contracts. In a. former part of qur enquiries, we 
have had occaſion to treat largely o on contracts but little remains 
to be remarked under this head, : 


1. Of Wagers—Aflumpſit will lie to recover a wager fairly 
won, and ariſing on a contingency, the event of which is unknown 
to both parties ; but it muſt not be for a blind to an illegal or an 
immoral tranſaction, or to conceal ſimony, uſęry, or bribery, nor 
mult it be inconſiſtent with the ſound policy of the ſtate to ſupport 
ir. Such is the common law of England ; I know of no deciſions of 
our courts that haye admitted, or denied the principle. I think 


good policy will induce them to reject the doctrineas no govern: 
ment 


« Rien al vs. Helms Sep C. 1791 Fux vs. Brace, Sup. C. 173: 
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| ment ought ever to encourage the acquiſition of property by mere 


hazard, 


of Bills of Exchange, and e CATS notes. This ſubject 
5 Tk fully conſidered in every point excepting with regard to 


_ afſignments. In this ſtate we have no ſtatute making bills of ex- 


change and notes negotiable. Their aſſignment is dependant on 
the principles of the common law. As the fame general rules will | 
apply to each, I ſhall treat only of the aſſignment of notes, 
J ſhall conſider, r. How far notes may be deemed affignable 


2. The nature of Indorſements. 3. The liability of the Indorſor 
to the indorſee. | N | | | 


E: "Hows far notes may be deemed aſſignable. 4 It is a general | 
principle of the common law, that a thing in action is not aſſign- 
able, but tho a hond (and we conſider notes on the ſame baſis,) 


cannot be aſſigned over ſo as to enable the aſſignee to ſue in his 


own name, yet he has by the aſſignment ſuch a title to the paper 
and War, that he may keep or cancel i it. 


b In equity bonds, and by a parity of principle notes, or any 
other thing in action, are aſſignable for a yaluable-conſideration 
paid, and the affignee alone becomes entitled to the money, ſo 
that if the obligor, or debtor after notice of the aſſignment, 
pays the money to the obligee, he will be compelled to pay it ov- 
er again—but a payment to the obligee will be good, where there 
is no notice of the aſſignment. 4 An aſſignee mult take the bond, 
or other ſecurity ſubject to the ſame equity, fa it was in the hands 


of the obligee. | 


2. The nature of Indorſements.— The object of indorſe- 
ments is to enable the indorſee to collect the note, by veſting him 
with a power of attorney for that purpoſe, and to warrant againſt a 
failure. Indorſements may either be in writing, or filled up, of 
they may be blank, 


An indorſement in writing completed at the time the indorſor 
fubſcribes his name an the note, is a ſpecial contract governable by 
the terms of it like any other contract. Theſe indorſements uſu- 
ally contain'a power to ſue and colle& the note with a warranty 

| Bo | of 


e Co. Lit. 214. Roll. Abr. 335. Co. Lit. 232. 1 Bac. Abr. 137. 
e Vern. 595. d aVern. 428. 
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of the ability of the promiſſor to pay but where there is a ſpecial 


contract between the parties reſpecting the nature of the aſſigu- 
ment, or the warranty, it is uſual to ſpecify it, If it be a bare af. 
ſignment withcut the riſque of the indorſor then the indorſement 


ſhould contain only a power to ſue and collect and convert to the 
uſe of the indorſee, expreſsly excluding a warranty. For an in- 


dorſement for value received, with the power of collection, and 
converſion to the uſe of the indorſee, will by implication of law raiſe 
2 warranty. | 


But where a complete afl. ignment of the note with 8 is 
88 it is the uſual practice to make the indorſement in blank. 


The operation of a blank indorſement is, that the indor ſee has a le- 
gal right to fill it up, or write over the name of the indorſor, the 
ſtrongeſt contract againſt him which the nature of the caſe will 
admit. It is a contract that the indorſor will permit, and authoriſe 
the indorfee to commence an action on the note, in the name of the 
indorſor and purſue it to final judgment without any interruption, 
or moleſtation that he inay receive the money due and apply it 


to his own uſe, clear of any accountability—aud that the indorfor 


warrants that the promiſſor in the note, is of ſufficient ability 
to pay theſame. Every thing is to be intended on ſuch an indorſe- 
ment, that is confiltent with the nature of an emen, that is 
moſt favourable to the aſſignee. 
The indorſement may be filled up whenever the indorſee pleaſes, 
and it has been permitted to be done even in court. But a blank 


indorſement by implicatior of law will ſupport an action. The in- 


dorſor not only gives this power to the perſon to whom he actually 
transfers and delivers the note; but any other perſon i into whole 
poſſeſſion the note comes in the courſe of buſineſs, lawfully may in 
Hke manner fill up the indorſement to himſelf. FH 


* 


99 5 A blank indorſement does not operate as an e of any 


note, but the one on which it is written, tho real: wx bo be ſeveral | 


notes on the ſame piece of paper, 


ES” The indorlor' in an action brought againſt him on the warranty 
ariling from a blank indorſement, will not be admitted to produce 


Paro! proof, that at the time of the indorſement, there was a fBecial 


| 5 contract, 
2 Wadham, vs. Vanderworker; Sup. C. 1792. Kirb. Rep. 393. 
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contract, that he ſhould not warrant, and that the indorſee ſhould 
take the note at his own riſque—becauſe parol proof cannot con- 


| troul a written contract. Neither would he be admitted to adduce 


a written contract for the ſame purpoſe, except between the ori- 
ginal parties, for where the note thus indorſed is delivered, or aſ. 
ſigned to another perſon who brings the action, the indorſor can- 
not avail bimſelf of his written agreement not to warrant, which 
was made with a different perſon, but if the action be brought by the 

firſt indorſee, with whom the contract was made, then ſuch written 8 
agreement may be conſidered as a diſcharge of the contract of war- 
ranty, and may be pleaded in bar to the action. If however in ei- 
ther of theſe caſes, he firſt indorſee recovers againſt the indorſor 


upon the warranty, where there was a parol contract not to war- 
rant, or ifhe transfers the note to a third perſon, who recovers on 


the warranty, where there was a written contract not to warrant, 
an action will lie on ſuch contracts, infavour of the indorſor, againſt 
the indorſee, for the recovery of damages ſuſtained by ſuch a vio- 
lation of contract. Such is the common law, and ſuch is the 
law of reaſon and common ſenſe. a But the courts have determin- 


ed, that parol evidence may be admitted to explain the meaning of 


a blank indorſement for until it is filled up by the indorſee, it has 
no certain import, 5 and that a blank indorſement is yo evidence of 


property or warranty. 


Notes frequently cireulate-in-the-courſe of buſineſs upon the cre- 
dit of the firſt indorſor--but ſometimes when the indorſee transfers a 
note that has been aſſigned to him, be indorſes the ſame and be · 
comes an indorſor to the perſon to whom he transfers the note, to- 
gether with the firſt indorſor—and-if ever ſo many perſons indorſe 
a note, they are all indorſors to the laſt indorſee. Tho they can 
give no power to commence an action on the note - yet they war- 
rant that-the firſt indorſor being the original promiſſee in the note, 
ſhall permit a ſuit to be brought on the note in his name, and be 


purſued to ſinal judgment without hindrance — and in every other 


reſpect the ſubſequent indorſors warrant the note in the ſame man 
ner as the firſt indorſor. 


c It is a | general rule that the indorſee- muſt in the arſt inſtance 
have 


a Sith vs. Barber. Mk C. 1790. 6 Arewiter vs. Dana, Sup. C. 1791. 
ci strange, 649. ; 
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have recourſe to the promiſſor, or maker of the note and on his 
default only, can make demand of the indorſor where there are 
ſeveral indorſors, the laſt indorſce on the default of the maker of 
the note, has a clallenge upon all of them, and may ſue all or any, 
aud purſue his remedy till he has obtained actual Payit ment or 


ſalisſact ion. 


A payment made by the e in the note, to any of the indorſers 


holding it in his hands as laſt aſſignee, will be good, tho not actu- 
ally indorſed on the note, becauſe ſach indorſee acted as an attor- 


ney for the payee, and had ri ght to receive the money— but ah in- | | 
dorſor prior to the payment ſhall not be liable to a ſubſequent in- 


dor ſee for no indor ſor, ſhall warrant only with reſpect to the ſtate 
of the note at the time of the indorſement, and not with reſpect 


to any ſubſequent payment. Therefore if the payee of a note in- 


dorſe it, and the indorſee receive payment, and then indorſes it, the 


laſt indorſee can ys call on the ſecond =o dg the firſt not be- 
ing liable. 


If the payee of a vote, mould af ion, or deliver it over to an - 


ether without any indorſement, but for a valuable conſideration, 
the law will preſume an engage rent on the part of the payee, to 
authoriſe the purchaſer, to ſue and colle& the note—and alſo a 


warranty of the ability of the maker of it. So a verbal Ons | 


in ſuch caſe would be good. 


3. Of the liability of the derer to the Indorſee. 2 If the 


inclorſor in any way impedes, or prevents the indorſee from col - 


lecting the note, or receives payment, ordiſcharges it, he becomes 


liable to the indorſee upon the indorſement. If the maker of the 


note at the time of the indorſement be a bankrupt and wholly un- 


able to pay it, then an action on the warranty will immediately lie 
in favour of the indorſee againſt the indorfor, without a ſuit to re- 
cover it of the maker but in ſuch caſe, the plaintiff muſt prove the 
mability of the debtor in the note, to pay at the time of the indorſe- 


ment, or he cannot recover It is therefore the beſt mode and tlie 


general practice, to bring an action on the note againſt the maker 
of it, which in caſe of inability, ſettles the point with legal 


certaintz—for if the excention be returned non- eſt, or the debtor 


a Kick, Rep. 50. , 


hack & — Poop by 
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be ad on it, Ke. ths the poor prifoners oath, the indor- 
ſee has purſued as far as the law will Warrant, and he may call « on - 


the indorſor 6 


It is a general rule, that” if the indorſee makes uſe of due di- 
ligence to obtain ſatisſaction of the note, and fails by reaſon ok 
the inability of the promiſſor, then the indorſor is liable on his : 


warranty to pay the ſame, with all neceſſary colt. But if the 


indorſee be guilty of any neglect, and does not uſe due diligence, 
by reaſon of which he fails to obtain payment of the note, the 
indorſor is diſcharged, and the indorſee takes the loſs upon himſelf, 


Thus if the indorſee fails to put the note in ſuit at the firſt 
court after the aſſignment, or if he neglects to take out execution 


in due ſeaſon after judgment, and the promiflor abſeonds, or be- 


comes a bankrupt, by which the debt is loſt, he can have no action 
againſt the indorſor. , So if the indorſee give further time of 
payment, or receive part of the money on the note, it is taking 
upon himſelf to give the whole credit to the drawer, or maker of 
the note, and abſolutely diſcharges the indorſor—and ſo of ſubſe- 
mee indorſors. 

By our practice, a demand of N 9 the indorſee from 


the promiſſor, and a neglect or refuſal, will not be ſufficient wp 
warrant him to bring his action againſt the indorſor—but he is 


bound to recover the note of the promiſſor by ſait, where he is 


able to pay—of courſe, the delay of calling upon the promiſſor 
for the payment of the note, will not affect the indorſee if he does 
not delay a ſuit till after the next court following the aſſignment. 


In all caſes, to enable the indorſee to maintain action upon 
his warranty againſt the indorſor, it is neceſſary to give notice 
to him of the default of the drawer of the note to pay, and to 
aver it in his declaration, and prove it on the trial. 


4, 1 proceed next to conſider what contracts will not main- 
tain this action. 6 This action being founded on an expreſs, or 


implied undertaking ; when ever the preſumption of ſuch under- 
taking is excluded, this action will not lie—as where it appears 


Y 
„ I Burr. 353 3 Ns; 744* hb I Bip Dig: 86. 
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that the money for which the action is brought, i is paid without 
the conſent of the perſon ſued. | 


2A mere voluntary courteſy, which has been de aden with. 
out the proſpect of certain recompence, will not ſupport this 
ation—As where a perſon tranſacted buſineſs for another in ex- 
pectation of legacy but being diſappointed, he was not allowed 
to maintain an action for his ſervices, becauſe he had no reſpect to 
any compenfation but a legacy. 5 But if there be any requeſt 
made by the defendant, there the courteſy, or benefit ſhall not be 
dee med voluntary, but in purſuance of the e and therelore 
2 good ground of action. 


But tho a requeſt has been made, yet if it was the conſequence 
of the offer; advice, or inducement of the other party, no action 
lies. 4 Where any thing is done in the courſe of 2 perſon's pro- 
per buſineſs, or employment, it ſhall not be deemed a voluntary 
* courteſy, but the foundation of a contract. Where a perſon has 
been ignorantly induced by the falſe repreſentations of another, to 
do an illegal act, from which a damage ariſes to him, he ſhall 
recover theſe damages from the perſon who induced him to act in 
that manner, on his ſubſequent promiſe to indemnify him—tho no 
action will lie, where the conſideration is an illegal act. 

This action will not lie to recover money proinifed for doing 


; that. which it was the parties duty to do without reward, for 
it is extortion, and Hlegal. £ So this action being an equita- 


ble one, cannot be ſupported, when the aſſumpſit ariſes from a ; 
. unconſcientious demand. 5 

T 

5 Tho the perſon who has received money from ancrkir, 1 is not bey, 


entitled to keep it, yet if it depends on a queſtion of right, which 
cannot be completely tried in this action, but can in another, 

aſſumpſit cannot be maintained for it. As where tliis action was 
brought to recover money given as the difference in the ex- 
change of two horſes, where it afterwards appeared, that one 
of them was unſound. The action was held not to lie, for the 
Warranty was the point to be tried, n could not be in this 


Action. 


„% s det oe | OT DT, Indebitatus 
4 2 Strang. 728. 5 Hob, 10, 105, 1 Eſp. Dig. 88, A ldem. „Hatt. 
55+ F 2 Burr, 924. g Cowp. 793 © Coup. 414. 
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« Indebitatus aſſumpſit, or implied promiſe, being an akon 
for money had and received, will lie for money only, and not 
for any collateral article—As where this action was brought for 
money had and received, and on trial, it appered that bank-ſtock : 
was received, it was adjudged that this did not ſupport the action. | 


4 Afſumpſit will not lie for maney paid on a note, ſecured by a 


- mortgage, previouſly ton fore-cloſure, tho the lands are averred 


to be of move value than the mortgage money at the time of the 
fore-cloſure—foy all equitable conſiderations are noticed by the 
court, before they decree a fore- eine e they cannot be the 
ground of a fubſequent action. | | 


cA general indebitatus afſumpſit, will not lie for miſtakes 3 in a 
ſettlement of an account, but the action on ght to be ſpecial. 
A ſpecial indebitatus affumpfit will not lie for a miſtake in a 
ſettlement by arbitration vpon a general ſubmiſſion of all matters 
of cantroverſy for it would open a door to endleſs litigation, to 
permit the parties in ſuch caſes to go into a proof of what arti- 
cles were exhibited to and allowed by :the arbitrators. e In a 
general indebitatus aſſumpſit, proof that the defendant a greed « on 


a ſale of land, if it fell ſhort of a certain quantity, to return the 


conſideration money in a certain proportion, will not ſupport 
the action — for in ſuch caſes the plaintiff ou ght to declare ſpeci- 
ally, ſo as not to ſurpriſe the defendant, and that a bar may ap- 
pear of record, againſt any future action for the fame cauſe, 


3. of Contracts, with reſpect to actors, Agents and Partners; 


1. As to factors. F If a factor ſells the goods of a perſon 
beyond ſea, he may maintain an action in his own name for the 
price ; for the promiſe ſhall be preſumed to be made to him: 
And ſo if he buys goods, the ſeller may have an action againſt him, 
for the creUit ſhall be preſumed to be given to him: and particu- 
larly, becauſe it is for the benefit of trade. g This is clearly the 
caſe, where there is no interpoſition of the owner of the goods ſold : 
25to him, tlie la w is, that the factor's ſale creates a contract between 
the buyer and the owner of the goods: and therefore, if the factor 
ſells for payment at a future day, if the owner gives notice to 


the 
a 5 Burr. 2592+ #©Þ Fitch vs. Coir, Sup. T7 1791. „State, vs, Law- 
Fence, 1792. 4 Park, vs. Halſey, 1 ht „ Sudw, vs. Chapman, 178 4 
F $uller N. P. 13. 4 2 ak 1182. | i 
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the buyer to pay him and not the factor, the buyer is not juſti. 
fied in paying the factor. 4 Every factor ought to ſell for ready 
money, unlels the uſage of trade is otherwiſe ; and if he ſells upon 
truſt without uſage to warrant him, he alone is chargeable i in caſe 
of loſs, but if the uſage be to give credit, if ſuch perſon fails, the 
factor is diſcharged ; but it is otherwiſe tho the uſage to ſell is ſo, 
if he ſells to a perſon notoriouſly diſcredited at the time of the ſale, 
for then in caſe of loſs he is liable, & A factor has a lien, or 
challenge upon goods conſigned to him, for his own demands, 
Goods conſigned to him, are not ſubject to his bankruptcy, but 


remain the property of the principal. So bills remitted to him for 


a ſpecial purpoſe, if not diſpoſed of, or paid away at the time of 
the bankruptcy, belong to the principal, and are recoverable in 
this action but ſubject to any lien the factor himſelf may have 


upon tliem. 
2. As to Agents. „An action for money had and received, 


will not lie againſt A known agent, or receiver, for money paid 
voluntarily to ſuch agent for the uſe of the principal. For it 


would be unjuſt to ſuffer ſuch an action to proceed, and leave him 


to be defended, or deſerted as the principal thought fit ; and eſ- 
pecially if the action is brought for the purpoſe of trying any 
right of the principal. 4 Where money has been paid by miſtake 
to an agent, or receiver, he ſhall not be liable if he has paid it 


over to his principal, for he ſhould not ſuffer for another's miſtake, 


but the payor ſhould reſort to. the principal himſelf ; but if he has 
not paid jt over to his principal, and has it in his hands, or has 
only given credit for it to his principal in his books, or on an 


accougt between them, in theſe caſes, he ſhall be perſonall; liable, 


3. As to Partners. . To make a perſon Jiable as a partner, 
there muſt be an agreement to ſhare in all riſques of profit, or loſs, 
Andi if a man employs a common agent for a particular purpole, 

who makes a joint purchaſe, this ſhall not make them partners. 


It is efſ-orlal therefore to make a perſon ſubject as a partner, 
that he is intereſted in the profits ; that is, that the advantages 
he derives from the trade is caſual as depending on theſe profits 

For if it is certain and defined, he is not a partner. | 
. | Where 

a 1 Eſp. Dig. 19 62 Black. Rep. 1753. 4 Burr, 1985. 4 Cup. 
506. e Douglaſs, 556. | 4 
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'- Where there is a partnerſhip demand, all the partners ſhould 
join in the action, for the contract and undertaking is joint, and if 
in ſuch caſe, one partner only brings the action, the defendant may 
take advantage of it at the trial, for the contract is not the ſame ; 
but in caſe of a tort, this muſt be pleaded in abatement. 5 But 
if an action of aſſumpſit is brought againſt one. partner without 
joining the other, the defendant muſt take advantage of it by plead» 
ing the matter in abatement, for if he was allowed to give it in e- 
yidence, it would be a ſource of endleſs litigation unleſs the plain- 
tiff knew all the parties, But when the defendant pleads it in a- 
batement, he ſets out all the Dey * the e knows againſt 
whom to proceed. ä 


All eontracts with partners are joint and ſeveral, and every 


partner is liable to pay the whole, and in what proportion the oth- 
ers are to contribute, is a matter among themſelves; the plaintiff 


may however, bring his action againſt one, who may by plea in a- 
batement, compel him to join them all- and if he brings his action 
againſt all and recovers, he may collect the execution of one only. 


3. Of the Declaration. When the debt is to ariſe from 
ſeveral acts to be performed at different times, each performance | 
is a diſtinct duty, and the action may be then brought. Where 
the aſſumpſit is founded on an agreement, in which ſomething is 
previouſly to be performed by the plaintiff, on condition of which 
the defendant undertakes to pay, it is neceflary for the plainil.F, 
to aver in his declaration either a general performance of his part, 
or that he js ready to do it, and alſo notice by requeſt to the de- 
fendant. | | 


; Where the defendant is chargeable on a collateral matter, and 
not on a mere debt, there ought to be a requeſt preciſely alledged 
in point of time but where the aſſumpſit is for a preceeding debt, 
the general allegation of, often requeſted, is ſufficient; for the 
bringing the action, is a requeſt. Where there is a promiſe to 
pay money ondemand, it becomes inftantly due, and action will lie 
without a ſpecial demand but where the promiſe is for a col- 
lateral article on demand, it is neceſſary to aver and prove a 


ſpecial demand at the trial. £ In actions of aſſumpſit, it is neceſ- 

ts» op. | ſary 
4 2 Strange 820. 65 Burr, 2611. 2 Black. Rep. 5 2 lack. Rep. 947, 
606. 5 Bur. 2613. 41 Ep Dig. 128. e 3 Eurr, 839. 7 Cro. 
* 182, 323. yg ldem, 206 | : HH 
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fary to Tet out for what the debt became due, and not generally, 
dhat the defendant became indebted and undertook to pay. 


In actions upon parol promiſes, the day of the promiſe laid in 
the declaration is not material: + but where the day makes a 


part of the contaact, and ſo is of ſubſtance, it muſt be preciſely 


ſt forth, and the aſſigning of a different day in the replication, 


would be a departure. As is the caſe in an action upon a note, 
' where the day is material and of ſubſtance. But in an action upon 


a parol promiſe, it js not neceſſary to prove the promiſe to be 
made at the tine laid in the declaration. © As where the promiſe 


was laid in Pecmber 1793, and proved to be made in December 


1792, the dilerence in point of time was held to be immaterial. 


2 ——é— 


Ce APTER FIFTEENTR. 


OF THE ACTION OF BOOK DEBT. 


=. action is known only in this ſtate, and is Gngular i in twe 
reſpets—as to the form, and as to the admiſſion of the parties to 
teſtify as witneſſes. Tho not brought for the recovery of a thing 
certain, yet it has aſſumed the ſhape of an action of debt. The 


Form is, in a plea that to the plaintiff, the defendant render ſuch 


a ſunt Which he owes by book, and has never paid, tho often re- 
queſtedʒ wirhout ſetting forth any promiſe. Tho this action lies 


only in caſes where aſſumpſit will, yet contrary to the principles 
adopted in that action, the parties are allowed to be witneſſes, 


Our judical hiſtory is ſo ſcanty, that it is impoſlible to trace 


the origin of this action but it is probably co-eval with our go- 
vernment. The firſt mention of the admiſſion of parties to be vit - 


neſſes, is in a ſtatute paſſed in the year 1714, from which the pre- 


ſent is copicd, | It is there enated—that in all ſuch actions, (re- 
fering to actions of book debt,) wherein the ſum in debate, ſhall 


be ſach as ſhall be tried by a jury, the jury ſhall well weigh and 
conſider the credit of the parties, admitted by the court to take 


the oaths in or out of the court, in ſach caſes and ſuch forms as 
reſtimonics in other caſes in this government are by law allowed, 


e with any other evidence given them, and all the other 
| circumſtances 


a I S' range, . | b Idem, 22. e Gordon, vs. Fayne, &c. Sup · ; 


Court, 1794. 
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| "grcumltances thereof, and upon their oaths, ſhalt give their ver- 


dict thereon, for what they ſhall find juſtly due upon the eee 


From the expreſſions mice uſe of in this ſtatute, it ſeems } YER 


bable that conrts had previouſly admitted the parties to be wit- 


neſſes, without the expreſs authority of a ſtatute—that queſtions 
frequently ariſing, reſpecting the credit which ought to be given 
to the oath of the parties, a ſtatute was made not to authoriſe the 
court to admit them as witneſſes, but to ſauction the practice, and 
to afcertain what regard ſhould be paid to their teſtimony. 


It is probable, that the idea was derived from the practice 
of the courts of chancery in England, and our anceſtors with that 
ſpirit of innovation and improvement, which is fo manifeſt in their 


early laws, might have ſuppoſed that if it was rational, that the 


parties ſhould be admitted to teſtify in a court of chancery, where 


te diſcloſure of facts within their own knowledge rendered it 


neceſſary, that the ſame reaſon would authoriſe their admiſſion 
to teſtify before courts of law Perhaps the neceſſity of adopting 
this principle was more urgent here, becauſe at that time the ge- 
neral aſſembly was the only court of chancery, and it mult. have 
been an intolerable hardſhip to have been obliged to apply to 


that tribunal in all caſes of book debt, where the oaths of the 


parties were neceſlary to a diſcloſure of facts within their knowl- 
edge. This action has therefore ſuperceeded the neceſſity of ap- 
plications to courts of chancery, in all matters of account and 


may be conſidered as a ſuit in equity, ſo far as reſpects the mode 
of proof. | 


As to the nature of this action, it may be remarked that n 


Fit will He in all caſes here book debt will but that book debt 


will not lie, in all caſes where aſſumpſit will. It is difficult by 


any preciſe principles to aſcertain the bounds and extent of this 


action. It may generally be ſaid, that it will lie only for ſach 
articles fold and delivered—for the uſe of ſuch perſonal things, as 
are let and hired—and for ſuch ſervices done by one perſon for 


another, as are uſually in the ordinary intercourſe of mankind 


charged on book, ard wherein the law implics a promiſe, that the 


Purchaſer of the goods will pay to the ſeller, as much as they are 
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fary to Tet out for what the debt became due, and not geuerally, 
that the defendant became indebted and undertook to pay. 

2 In actions upon parol promiſes, the day of the promiſe laid in 


the declaration is not material: 5 but where the day makes a 


part of the contuact, and ſo is of ſubſtance, it muſt be preciſely 
ſt forth, and the afligning of a different day in the replication, 


would be a departure. As is the caſe in an action upon a note, 


where the day is material and of ſubſtance. But in an action upon 


a parol promiſe, it is not neceſſary to prove the promiſe to be 
made at the time laid in the declaration. © As where the promiſe 


was laid in Pecmber 1793, and proved to be made in December 


7 792, the diterence in point of time was held to be ummaterial. 
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OF THE ACTION OF BOOK DEBT. 


TM action is known only in this ſtate, and 3 is Gngular i in twe 
reſpe&ts—as to the form, and as to the admiſſion of the parties to 


teſtify as witneſſes. Tho not brought for the recovery of a thing 


certain, yet it has aſſumed the ſhape of an action of debt. The 
form is, in a plea that to the plaintiff, the defendant render ſuch 


a ſum, which he owes by book, and has never paid, tho often re- 


queſted, without ſetting forth any promiſe. Tho this action lies 
only in caſes where aſſumpſit will, yet contrary to the principles 
adopted in that action, the parties are allowed to be witneſſes, 


Our judical hiſtory is ſo ſcanty, that it is impoſlible to trace 
the origin of this action but it is probably co-eval with our go- 
vernment. The firſt mention of the admiſſion of parties to be wit - 
neſſes, is in a ſtatute paſſed in the year 1714, from which the pre- 

ſent is copied. It is there enacted— that in all ſuch actions, (re- 
fering to actions of book debt,) wherein the ſum in debate, ſhall 


be ſach as ſhall be tried by a jury, the jury ſhall well weigh and 
conſider the credit of the parties, admitted by the court to take 


the oaths in or out of the court, in ſuch caſes and ſuch forms as 
reftimonies in other caſes in this government are by law allowed, 


e with any other evidence given them, and all the other 
| circumſtances 


a 1 Stange, 1 6 Iewy 22. e Gordon, vs. Payne, &c. Sup. 


Court, 1794. 
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eircumſtances thereof, and upon their oaths, ſhalt give their ver- 
dict thereon, for what they ſhall find juſtly due upon the ene 


From the expreſſions made uſe of in this ſtatute, it ſeems | pro- 
able that courts had previouſly admitted the parties to be wit- 
neſſes, without the expreſs authority of a ſtatute—that queſtions 
frequently ariſing, reſpecting the credit which ought to be given 
to the oath of the parties, a ſtatute was made not to authoriſe the 


court to admit them as witneſſes, but to ſanction the practice, and 


to afcertain what regard ſhould be paid to their teſtimony. 


It is probable, that the idea was derived from the practice 
of the courts of chancery in England, and our anceſtors with that 
ſpirit of innovation and improvement, which is fo manifeſt in their 
early laws, might have ſuppoſed that if it was rational, that the 
parties ſhould be admitted to teſtify in a court of chancery, where 


the diſcloſure of facts within their own knowledge rendered it 


neceſſary, that the ſame reaſon would authoriſe their adniiſſion 
to teſtify before courts of law Perhaps the neceſſity of adopting 
this principle was more urgent here, becauſe at that time the ge- 
neral aſſembly was the only court of chancery, and it muſt have 


been an intolerable hardſhip to have been obliged to apply to 
that tribunal in all caſes of book debt, where the oaths of the 


parties were neceſſary to a diſcloſure of facts within their knowl- 
edge, This action has therefore ſuperceeded the neceſſity of ap- 
plications to courts of chancery, in all matters of account—and 


may be confidered as a ſuit in equity, ſo ſar as reſpects the mode 


of proof. 


As to the nature of this action, it may be remarked that aſſump- 


fit will lie in all caſes where book debt will but that book debt 


will not lie, in all caſes where aſſumpſit will. It is difficult by 


any preciſe principles to aſcertain the bounds and extent of this 


action. It may generally be ſaid, that it will lie only for ſach 


articles ſold and delivered—for the uſe of ſuch perſonal things, as 


are let and hired—and for ſuch ſervices done by one perſon for 
another, as are uſually in the ordinary intercourſe of mankind 


charged on book, ard wherein the law implies a promiſe, that the 
Purchaſer of the goods will pay to the ſeller, as much as they are 
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are reaſonably worth, and that the performer of any e, ſhall 


receive as much as he reaſonably deſerves. The merchant and 
the farmer charge on book, the articles they ſell on credit, the 


lawyer, phyſician, mechanic and labourer, in like manner chargg 


their ſervices. So if a man lets his horſe, or any other article of 


property, he charges the uſe on book—and in ſuch caſes, there 


is no queſtion but this action lies, 


A tort, or any conſequence of it, cannot be the ſabject of this 


action nor can a contract as ſuch—but where one perſon con- 
tracts with another, to do certain ſervice at a certain price, the 
ſervice (tho vot the contract) may be charged on book, and on 
proof of the contract, a recovey may be had of the ſum agreed to 


be paid. Where the plaintiff charged on book, thirty ſhillings _ 


paid to one perſon for the uſe of another, for which he alledged, 
that he had the defendant's promiſe, to pay an equal ſum in ſheep, 
it was adjudged that this action would not lie. 


5 Tt has been adjudged, that intereſt on a book, may be recov- - 


ered in this action, where there is an expreſs, or implied promiſe 
to pay it. Thar the eſtabliſhed cuſtom of merchants to exact in- 
tereſt after a year's credit, being known to the defendant at the 
time of obtaining the credit, the law will preſume an undertak- 
ing to allow it; that where there is an expreſs promiſe for the 
payment of intereſt, it muſt be OO by other evidence than the 


party. | 
This action will lie for betterment done on lands, at the re- 


queſt of the owner—but will not lie for the uſe and rent of lands: 
It will not lie for a miſtake in & former ſettlement on book, 


Where no price has been ond on by the parties, the plaintiff 
ſhall recover for his articles, or ſervices charged, what is reaſon- 
able and juſt, according to the going price at the time gf the ſale 
and the performance of the ſervice.—In which cafe, any fraud, or 
deception in the goods charged, may be taken into conſideration, 
in the eſtimate of their value, Where there is an exprefs agree- 
ment for a particular price, the plaintiff wilt be allowed to reco- 


ver that ſrm but ought to prove the agreement, by other teſli- 
| mony 
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mony than his own—It-has been held, that where goods have 
been fold and delivered, at a certain price agreed on by the 
partics ; that in this action, for ſuch goods, the defendant may 
not ſet up for his defence a fraud, or deception i in ſuch goods 
but ſhall be liable to pay the price agreed, and muſt have recourſe 
to his action for the fraud, becauſe ſuch queſtions ought not to be 
tried in this action. It has been decided, that an order, tho 
expreſſed for value received, js a proper charge on book, becauſe an 
article frequently paſſing among mankind in their commercial in- 
tercourſe, and cuſtomary to be charged on book. | 


169 


In an action on book againſt an executor, rhe account exhibited 
was forty-five pounds, paid to the deceaſed on a note, for which a 
receipt was given and loſt. The whole money had been recovered 
in an action on the note. And the queſtion was, whether this 
was ſuch a book debt as the plaintiff mighc be admitted to prove 
by his own oath. The ſuperior court adjudged that the plaintiff 


might be admitted to teſtify, which jud gment on a writ of error 


was afterwards affirmed in the ſupreme court of errors. 


This deciſion is clearly againſt the firſt arinciples, on which the 
action of book debt is grounded. The neceſſity of the czſe intro- 
duced the practice of admitting the parties to teſtify but their 
oath only is not to be conſidered as all the evidence in the caſe— 
The books which are kept by the parties, are a material and eſ- 
ſential part of the proof, and much depends upon their being kept 
fairly and regularly, with | proper entries, made from time to 
time, according as the articles were delivered, and the ſervices 
performed—There can be no queſtion, but that money is a pro- 
per charge on book—when delivered in the ordinary courſe of 
dealings—but in this caſe, the money was not delivered, to be 
charged on book, and was not originally ſo charged ; but the 
plaintiff failing to apply it on his note charged it on book, and 
brought this action merely for the purpoſe of coming in hiniſclf 
to teſtify, becauſe he had not other proof, when it was clear, that 
the claim was a proper ſubject for indebſtatus aſſumpſit. It can- 
not be warrantable to admit the party, to change the form of his 
action for the 1 of becoming a witneſs, when by the gene- 
s Storrs, vs. diere Sup. C. 1 6 Hardy vs. Fleming, Wee 


ef M'D.nald, Sup. C. 1789. 
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ral principles of law he ought not to be a witneſs. The prin. 
ciple on which this decifion is grounded, will permit action of 
book to be brought i in all caſes of indebitatus aſſumpſit. If it be 
proper in ſuch caſes, it certainly i is equally ſo in all other caſes— 
and if the doctrine be carried to its proper extent, the conſe- 
quence would be, that we ought to reject the maxim which has 
been adopted in the juriſprudence of all nations, that parties ate 
not to be witneſles 1 in their own caſes—and expreſsly declare that 
parties may always be witneſſes in their own caſes, —For wlio 
can diſcover any diſtinction between the propriety of admitting 
the party to teſtify, that he made payment on a note, for which 
action is brought, and that he has loſt his receipt: and adnitting 
him to teſtify in an action on book brought for the money that he 
paid it on the note, and has loſt his receipt? Who can diſcover any 
diſtinction between the propriety of admitting parties to be wit- 


: nefles in actions of implied, ar expreſs promiſes ? The real graund 93 
of this action is juſtiſiable, Hecauſe it admits a mode of proof neceſſa· vari 
ry and tlie beſt the nature of the caſe will admit of but to extend a ce 
it in this manner, is to break down the barrier againſt perjury, trial 
which courts have eſtabliſned, and to go over the head of firſt acco 

: principles of the greateſ: importance in our juriſprudence. It would cour 
have been much better, that the plaintiff in this action ſhould have bala1 
loſt his debt, in conſequence of loſing his receipt, than that the court colts, 
ſhould adopt ſo dangerous a oridciple to afford him relief. For where Fo 
is the ſecurity for our written contracts, if they may be indire@ly itis | 


proved, to be paid in this manner—efpecially, when the original 
creditor being dead, cannot contradict, or counteract the teſtimony 
of the debtor. 'A greater encouragement to fraud and ' perjury 
'was never given by the decifion of a court; and if it is held to 
be law by courts, the legiſlature 12 74 to interfere. 


There has been ſome doubt as well as. difference of opinion with 
reſpect to the points, about which the parties may teſtiſy It has 
been held, that their many ought only to be admitted with 
regard to the quantity, quality and delivery of tlie articles charged, 
the letting, or uſing of articles hired, and the actual performance 
of ſervice, wich the time employed and where there is any ſpecial 


e or mode of Pepment agreed on, it ſhould be proved by other 
. teſtimony 
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reſtimony.— This would ſeem to be as far as the nature of tlie 
action required - but the practice has been to admit the parties to 
teſtify their whole knowledge reſpecting tlie article charged, as to 
delivery and payment in the ſame manner as any other witneſſes, | 
and from the whole en to form their 1 as to the truth 
of facts. | | 


Where any matter is Headed 3 in bar, or any V ieh ariſes on 
2 collateral fact, the parties cannot be allowed to teltify, As 
the parties are admitted witneſles, ſo "by a tins of ene : 
intereſted "—_—_ are, | 


The court cannot compel the predation of books and papers, 
but where either party refuſes upon the challenge of the other, every 
thing ſhall be preſumed againſt the Forty refuſing, | 


As hook accounts may Sk times contain a great mer and 
variety of articles, which it would be extremely inconvenient for 
2 court and jury to examine and adjuſt, in order to facilitate the 
trial, it is provided by ſtatute, that in all actions brought on book 
accounts, if the account be alledged to be above five pounds, the 
court may appoint auditors to adjuſt the ſame, and award the 
balance, for which judgment ſhall be rendered with additional 


For the parpole of leſſening ſuits and terminating controverſies, 
it is provided by ſtatute, hat in every action of book debt, where 


it ſnall appear on trial, that the plaintiff is in arrear to the defen- 
dant, to balance book accounts, that judgment ſhall be rendered 


in favour of the defendant, to recover the balance of the plaintiff 
with his coſt; and that in this action, if the defendant neglects to 
erhibit his account on trial to be adjuſted, and ſhall after war ds 
bring his action to recover the fame, if he recover judgment, he 
ſhall not be allowed any coſt, unleſs lie can make it appear, that 
he had no knowledge of the former trial, or was inevitably hinder- 
ed from appearing and - exhibiting his account, “ Tho an action 


of book debt is pending, the defendant may bring his action on 


book, againſt the plainti{f—for the prior ſuit will not n the 
latter, tho it may affect the colt, 


| W. 4ON 
© Statntes, 12, 6 Ratciif v5, Dewitt, Sup. C. 1790. | 
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When the defendant exhibits his account before a juſtice of the 
peace, and the balance exceeds four ponnds the Jaſtice cannot give 


judgment for the balance, 


„Action of ods debt, will not lie to recover for miſtakes in a 
ſettlement of book accounts, or articles omitted in the ſettlement . 
but the party muſt reſort to a different action, and 3 out the 


miſtakes, 


The admiflion of the parties to teſtify in the action of book debt, 
can be juſtified only from the neceſſity of the caſe, and tho attend. 
ed with many inconveniences, is unqueſtionably the beſt mode to 
ſettle book accounts that can be adopted. To admit the books of 

the parties without proof to evidence them, would produce the 
greateſt injuſtice ; to require proof of every article, would require 
an impoſſibility ; to allow the proof of part of the articles charged, 
to ſupport the delivery of the whole, would open the door to 
the greateſt fraud. It is beſt therefore to let the parties in to teſti- 


fy, but to check and guard them by requiring regular entries of 


all the articles inthe ordinary courſe of dealings—and where their 
entries on book, are not ſuch as to confirm and ſupport their teſti. 


; mony, to diſregard it; for the book is to be conſidered as matter 


of evidence, and muſt derive its credit, from its fairneſs and regu- 


Lrity, and from having been made at the time of tranſaction. 


CATER SEVENTEENTH, 


OF SCIRE FACIAS, AND FOREIGN ATTACHMENT. 


I HE wrirt of Scire Facias, may iſſue upon judgments, and re- 


coghizances, and bail bonds. 6 When founded on a judgment, 
it is deemed a judicial writ, and is intended to carry ſuch judgment 
into effect. In all ſach caſes, the writ muſt iſſue from the court 
' where the record is, on which the action is brought, and muſt be 
ſigned by the clerk. Tt however ſo far partakes of the nature of an 
original writ, that the defendant may plead payment, a releaſe, or 


"any other proper matter, happening ſubſequent to the rendering 


2 Rogers, vs Moore, Sup. C. 1793. S$ Co. Lit. 200. Fitz. N. B. 267 | 
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of the judgment: a but he may not plead any n which might 
have been pleaded on the original action. 


This writ lies where either of the parties are dead, to revive the 
judgment in favour of their executors, or adminiſtrators, by which 
execution may be obtained, If there are ſeveral plaintiffs, or de- 
fendants, and one die, this writ lies to revive the judgment i in fa- + 
your of the ſurvivors. Where judgment has been obtained, and 
execution iflued againſt the eſtate of any deceaſed perſon, in the 
hands of his exceutor, or adminiſtrator, and is returned unſatisfied ; 
this writ lies to affirm the en 2 gain: the perſon and eſtate 


of the executor, 


I Where dama ges have been aſſeſſed, and coſt taxed for 1 


out a highway, in a town; if the town neglect to pay, a ſeire 
facias may iſſie againſt the ſelectmen, to ſhew reaſon why execu- 


| tion ſhould not go againſt them, 


Where judgment has been rendered on a "Es having ſeveral 
conditions, which may be broken at ſeveral times, when: jud gment 
has been rendered upon one, and another breach takes Place, 1 

ſcire facias may iſſue e the party. | 


On all bonds of recognizance, taken before any court to proſe- 
cute an action, or an appeal, or to abide any ſentence, order, or 
judgment of a court, and on all bail bonds, taken for the appearance 
of a party, ſcire facias may be granted, when the conditions are. 
broken, and a forfeiture accraed, But this important diſtinction 
15 to be obſerved: In all caſes of recognizances to proſecute actions, 
or appeals, the ſurety, or recognizer is abſolutely holden to pay the 
coſt in caſe of a failure in the action, and the rendering of judgment 


| againſt the perſon, for whom he is recognized. It is not there- 


fore neceſlary that execution be taken out, and returned tron eſt, for 

if che principal goes to goal, and takes the poor priſoner's oath, it 
will not diſcharge his bail, or ſurety, The ſeire facias may there - 
fore iſſue immediately after the judgment, in caſe of a failure to 
Pay the colt recovered. But where a perſon recognizes for the 


| appeal of an action, on the part of the defendant, he is reſponkble 


only for the coſt ſubſequent to the Eun and does not releaſe any | 


Prececding bail. But 


2 Green, vs» Dewit, 1790. 3 Statutes. 96. 
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But in caſe of bail-bond taken by the officer, for the- appearance 
of the defendant, where the proceſs is by attachment; or a bond 


of recognizance acknowledged in court, that the defendant ſhall 
_ abide final judgment, the ſurety or bail are liable only in cafe 


of the principal's avoidance, and a return of non eſt i inventus of the 


execution. 


This proviſion of law, is calculated to /furnich debtors with the 


means of keeping out of priſon, when they can find bail to be ref. 


ponſible, that they ſhall be forth coming, to be taken on the exe- 
cation. The principal is conſidered as being in the cuſtody of the 
ail : and as the creditor has no claim only for the body of the 


debtor on the bail, if he can be had, to be taken in execution, the 
Gail ſhall be exonerated. The ſurety may before, or at the time 


of rendering final judgment, bring the principal into court, and 
move to be diſcharged ; upon which, the court ſhall order the 
keeper of the goal to receive him into cuſtody, that he may be taken 
upon execution. @ If the principal be ſurrendered up in court, an 
entry thereof muſt be made by the clerk of the court, for nothing 
Elſe can be evidence of the fact, and parol poof could not be ad- 
mitted, If there be no ſurrendry, then it is the duty of the cre- 
ditor to take out his execution, and uſe all due diligence to take 
the body of the debtor ; and if he be taken, then the ſurety is 
exonerated : but if the principal avoids, and cannot be taken on 
| the execution by the uſe of due diligence, then the ſurety is liable, 


The return of non eſt inventus on the execution muſt be fairly 
obtained, or the ſurety is not liable; for where the creditor by 
ſome artifice procures the execution to be returned non eſt inven- 
tus, merely with a view to ſubject the bail, when the principal 
might liave been taken, by uſing proper diligence, he ſhall not be 


allowed to maintain this action. As where the creditor kept the 


execution till within a ſew days of its expiration, and then gave it 
to an officer, who went once to the houſe when the debtor hap- 
pened not to be at home, and then immediately returned it non eſt 
. inventus : the cr editor then brought his action againſt the bail, 
but it appearing on proof that the debtor was at home publickly, 
both before and after the GHEET was, at his houſe, and. that he then 


happened 
2 Kirb. Rep. 18, 


WV 
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| ned to be abſent on buſineſs, without any intent to avoid 
happe Y 

the execution, verdict was for the defendant, and unanimouſly 
| accepted 100 the court. 1 N 


The writ of ſcire facias, or other proceſs on, a. bond, muſt 
be taken out and ſerved on the ſureties within twelve months 
after the rendering final judgment, or the right of action 1 is bar⸗ 
red. Of courſe execution muſt be taken out, fo that a non eſt in 


: ventus can be rerurned within that time; but it may be taken 
# out at any time within a year, which will admit of a non eſt 
Te return, and the uſe of due diligence to take the debtor : and need=—, 
1 not be taken out immediately upon the rendering of the Jae gent 
” 2 But a bond given for the airaſeccitiain; of any Ain or ap- 
e peal, need not be put in ſuit within a year, but play be ſaed's at my 
d | time becauſe not within the ſtatute. 
fo 
1 6 10 has Loon determined where the principal that. himſelſ up 
m in an inner room, and by threats prevented the officer from break - 
8 ing the door, and levying upon his body ; that this is ſuch an a- 
1 voidance, that the bail is liable, tho the officer had a, right to 
„ break open the door, and levy on the debtor: becauſe, it was, by 
ke = the debtorꝰ's reſiſtance, that the officer was prevented fron: taking | 
8 him, and it is as much the duty of the bail to render the body, 
on as of the officer to take it. But if the principal be arreſted by 
le. virtue of the execution, and afterwards, by force reſcues himſelf, 
bs and eſcapes, or is reſcued by others, the officer cannot excuſe him- 
by elf—for he might, have taken ſufficient aſſiſtance, and the bail 
1a is exonerated. e If the officer returns the execution againſt the 
pal principal, before the return day, yet no advantage can be taken 
be of it upon a ſuit on a, bail bond, unleſs the bail can ſhow that he 
the as prejudiced by it. 4 The . appearance of the principal to diſ- 
1 charge the bail, muſt be by ſurrender in court, or pleading to the 
ap- action; and it is not ſufficient, that there has been a continuance 
eſt ol the cauſe, for this might be on motion of the bail, to bri ing in 
ail, dhe principal, or on motion of tlie principal to procure ſpecial 
ly, bail. 
1021 An erroneous judgment has the effect of a final judgment, with 
1 | reſpect 

8 Fitch vs. Burr, aps wh 1507. 4 Kirb. Rep. 384. c Ibid, 


1 Ibid, 434- 
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reſpect to bail. As where the judgment of the ſuperior court 
was reverſed by the ſupreme court of errors, and the cauſe re- 


turned back, and judgment rendered in favour of the plaintiff, 


who brought his action againſt the ball, it was determined that the 


bail was diſchar ged by rhe judgment, tho erroneous. So where 
a new trial is granted, it is deemed a ſuperſedeas of the former 

| judgment, and a new judgment mult be given in the caſe, tho de- 
cided preciſely as before. In theſe caſes, tlie bail is conſidered 


to 555 diſcharged— Thus where the defendant in the ſcire ſacias 


gave ſpecial bail for the defendant in the original action, and 


bond for the appeal, the action was decided in favour of the do- 


fendant ; a new trial was granted, and judgment rendered for 


the plaintiff: but the bail was holden not to be liable. 


« So where judgment was rendered againſt the defendant, and 
he was committed in execution, He obtained a new trial, and 
having the liberties of the prifon, went home—On the new trial, 


judgment was rendered againſt him for a leſs ſum, but on writ. 


of error upon the whole proceedings of the county court, judg- 
ment was reverſed ; and a judgment rendered againſt him, by the 
ſaperior court. The original action was by attachment, and the 
defendant procured ſpecial bail—He was committed in execution 
upon the laſt judgment. Action was brought againſt the ſheriff, 
ſor his cſcape, after the granting of the new trial, but it was held 
not to lie—for the granting of a new trial was a ſuperſedeas of 


the ſormer judgment. 


6 In an action of ſcire facius, upon a | Feten bond; the caſe 
was, that the plaintiff attached a horſe upon a ſuit againſt one 
Baxter, and the defendant gave bond on a writ of replevin, 
Judgment was rendered againſt Baxter, he was committed in ex- 
ecution, and took the poor debtor's oath, and this ation was then 
brought on the bond, and the defendant pleaded theſe matters in 
bar: but the court adjudged, that the horſe was a pledge for 
the debt, and the replevin bond came in place of the liorſe, and 
that nothing but the ſatisfaction on the debt, or diſcharge can ex- 


oner ate the bail. 
A 


g WE, v6. Lord, Sup. C. 1790. 6 Buel, vs. Devenport Sup. C. 179t. 
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A Foreign Attachment, is a remedy calculated to enable a cre- 
ditor to compel the debtor, to his debtor, to pay over the debt to 
him, in caſes where his immediate debtor lives out of the ſtate, 
or has abſconded in ſuch manner that the creditor cannot compel 
him by legal proceſs to pay the debt. The law is derived from 
a practice ſome what ſimilar in the city of London, where a cre” 
ditor may-call upon the debtor, to his debtor, and obtain a pay- 
ment of his debt. But in this ſtate, the remedy has been made 
general in all caſes. where juſtice required it, and furniſhes to a 
crediror, a ne mode of collecting his debts, 


This action will lie only in fayour of creditors, for the purpoſe 
of collecting a debt, and will not lie in caſes of torts. +, The caſes 
in which this action lies are the following Where there are lands, 
goods, or effects of abſent or abſconding debtors, not reſiding 
within this ſtate, the creditor may attach them * they 
may be found, and the attaching a part, ſhall make the whole 
in any perſons hands liable, and he ſhall expoſe them to reſpond 
the judgment that may be recovered. But where ſuch lands, 
goods, or effects, cannot be come at ſo as to be attached, then the 
creditor may bring his proper action againſt his abſent or ab- 
ſconded debtor, for the recovery of his dues, and in the ſervice of 
the writ, the officer ſhall leave an atteſted copy of it, at leaſt four- 
teen days before the time of trial, with ſuch abſent or abſconding 
debtor's attorney, factor, agent or truſtee, or at the place of his or 
their uſual abode ; which ſervice ſhall be a ſufficient citation for 
the creditor to bring his action to trial; unleſs the debtor be an 
inhabitant of this ſtate, or has for ſome time reſided therein, in 


which caſe, the officer ſhall e a | like copy at his laſt uſual 


place of abode. 


In a proceſs by foreign attachment, the dehnen pleaded in 
abatement; that he belonged to the ſtate of New-York, and that 


| the perſon with whom the copy was left in ſervice, was not his 
agent, factor, truſtee, or attorney; on which, iſſie was joined: 


the court refuſed to admit the garniſnee to teſtify in that ſtage of 
the cauſe; and determined the iſſue to be immaterial, and tlie 
plea f in abatement inſufficient: for the object of the ſtatute, is to 
A a diſcover 
4 Statutes, 8 þ Bacon, vs. Maſters. Sap. C. 1793. 
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diſcover debts, and property concealed by debtors, and as the 


garniſhee can teſtify only in a ſcire facias againſt him, to admit 
this plea where he cannot teſtify, would defeat the ſtatute. 


All debts due to any abſent, or abſconding debtor, are confi. 
dered as effects in the hands of the perſons, from whom they are 
due; who are deemed agents, or truſtees, and recovery may be 


had againſt them in the ſame manner as for goods, or chattles, 


The action being thus commenced, the ſtatute provides, that the 
attorney, factor, agent or truſtee upon his deſire, ſhall be admitted 
to defend the principal: but if the debtor be not of this ſtate, 
and no perſon appear to defend, the action ſhall be continued to 
the next court, and if neceſſary, a ſecond continuance ſhall be al. 
lowed, to give time to notify the principal. The operation of a 
foreign attachment is, that from the time of the ſervice, all the 


goods and effects of the debtor in the hands of his attorney, factor, 


agent or truſtee, and debts due to him from any debtor, are liable 


to reſpond ſuch judgment as may be recovered, not withſtanding 


any ſubſequent diſpoſition of them: and in cafe ſuch attorney, 
factor, agent, or truſtee ſhall remit, or diſpoſe of any effects, after 
ſervice of the writ, or ſhall refuſe to expoſe the ſame to be taken 
in execution, he ſhall be liable to farisfy the T_ out of his 


| own eſtate, as his own e debt. 


When jud gment is ; obtained againſt the principal, the 1 
muſt take out execution, and muſt not only ſearch for the eſtate 


of the principal, but muſt likewiſe apply to and make demand of 


the ſame of the agent, attorney, factor, truſtee, or debtor, as 
the caſe may be, on whom ſervice of the writ was made, and 
who is uſually called the garniſhee. It is the duty of the gar- 


niſhee, if he has as any of the effects of the debtor in his hands' 


to expoſe them to be taken onthe execution, or if he be indebred 
to the principal, he will be authoriſed to pay the amount of what 
he owes, on the execution, and fuch payment will be a bar to an 
action brought by the principal. But on reſuſal of the garniſhee 


to expoſe tlie effects of the principal, or pay the debt which he 


owed him, the execution ſhould be returned non eſt i inventus, with 


reſpect to the principal, _ alſo that. demand was made of the 


garmikee. | 


LY 


If the 
fendant 
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1793 
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parniſhee, and that he refuſed to thew- the _ or 7 the 
debt due to the Principal. 


This lays a foundation for a fire facias, to iſſue from the 
clerk of the court, where the judgment was rendered, to be ſer- 
ved on the garniſhee, requiring him to appear, and ſhew cauſe 
if any he has why judgment thould not be rendered againſt 
him. The declaration muſt ſtate the whole of the proceedings, 
and particularly the demand of payment of the execution made of 
the garniſhee, and his refuſal, If the garniſhee make de- 
failt of appearance, or refuſe to diſcloſe upon oath, which the 
court is authoriſed to adminiſter, what goods or effects of the 
debtor were in his hands at the ſervice of the original writ, judg- 
-ment ſhall be rendered againſt him, as for his own proper WR 
This action e tried by a jury. 


If the garuiſhee appears and defends, be. is ma 1 fators 
to be a witneſs— 4 but if in his teſtimony, he denies that he has 
any of the effects of the principal, or that he is indebted to him, 
the plaintiff will be allowed to bring any other proper evidence 
to prove the fact, and is not concluded by the teſtimony of .the 
.garniſhee. “ The plaintiff cannot object to the admiſſion of-the 
garniſhee to his oath— but he muſt appear ard teſtify in perſon, 
and his depoſition cannot be admitted. '7 Garniſhee, may ſhew any 
miſtakes in a ſettlement, for which a note was given, and is 35 


tor ground of the claim. 

ate | 4 

105 ehe confeſſion or ee e pr 1 hat the 
oi | parnifkee did not owe him, has been admitted as proper evidence, 
35 becauſe the plaintiff comes into the place of the principal, fax 


the purpoſe of recovering the debt of the garniſhee.: who, in 
W 6 eaſe of an action brought directly againſt him by the principal, 
pred might avail himſelf of ſuch acknowledgment, and he Re not be 
hat . of that advantage in this action. _ | 


er 
O 
* 
= 


In action by foreign attachment, the defendant iu the origi- 
iſhee nal ſui cannot plead, that he is not an abſconding debtor; becauſe 
if the writ be otherwiſe well ſerved, it is ſufficient to hold the de- 


ith 
ial ſendant to trial; To the 1 may plead in bar, that tlie 
"WM 
b | rincipal 
lee aD: Witt, vs. algen. 5up 8 4 Vaughan, vs. ME 77 C. 


1193 «é Byard, vs. Stewart, Sup. C. 1799. «dS Fowler, vs. 59 
| elman,; Su 
bs 1791. » DeWitt, vs. on. 7 Eubband, vs. Brown, 8. Lp 7ge, 
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principal is not an abſconding debtor, for if he be nor, he is not 


liable to the action. Where a recovery is had by force of this 


action, and the eſtate of the principal, by proceſs and judgment of 
law taken from the garniſhee, he is diſcharged from the princi- 
pal : and in action brought againſt him, may plead the general 
iſſue, and give the ſtatute in evidence. The garniſhee, if judg- 
ment is rendered in his favour, is entitled to his coſt. | 


© Tho 4 thing in action cannot legally be aſſigned, yet equity 


will ſo. far protect ſuch aſſignment, that where it ſhall] appear on 
trial, that the debt was. bona fide aſſigned, before the ſervice of 
the original writ, it ſhall not be liable to be taken. by this pro- 
ceſs. 5 Where a note was afligned, and by.proceſs of foreign at- 
tachment, the creditors of the aſlignor recovered it from the pro- 
miſſor, tho he gave notice of the ſuit brought againſt him, to the 
aflignee, and made all the defence in his power, on the ground of | 
the aſſignment, it was held in. an action brought by the aſſignee, 
in the name of the aflignor, that tho the note was affigned, yet 


the recovery had againſt the promiflor, ſhould bar the action, be- 


cauſe the payment was compulſory in the courſe of law, and 
_ ought'to exonerate him. #& Two garniſhees cannot be joined in 
a ſeire facias, unleſs they are joint debtors, or Go", 


| CHAPTER SEVENTEENTH. 


OF ACTIONS ON STATUTES. 
7 2 4} 3; 


E have hitherto treated of actions at common law ; but 
A perſon has a right of action, given him by virtue of 
ſome ſtatute, it is neceſſary for him to bring his action on that 
ſtatute, and he cannot declare generally, as at common law.— 
There are ſeveral kinds of actions, grounded on atutes, a” 
ſhall conſider ſeparately.— | 


1. Of Action of Debt on Statutes. The general rule of 
law is, that wherever a ſtatute prohibits a thing, as being an 
immediate offence, againſt the public good in general, under a 


certain penalty, and the * or part of it, is given to him 
who 


a Fobbs, vs. Brewſter. Sun. C 1790. b Hooper, vs. Brown, Sup. C. 1 IS 
— 0 Stuart, vs. Bruder and Boardman, Sup. C. 1793 
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8. will fue for it; any perſon may bring bis action, and lay 
his demand as well for the ſtate, as himſelf; but unleſs tlie penal. 
ty, or ſome part of it be given to ſome private perſon, ſuch action 
will not lie. Penalties created by ſtatute, may either be given to 
the perſon injured by the act, for which the penalty is incurred, 
or they may be given to any perſon, who will ſue for the ſame 
when ſuch perſon is called a common informer, and the ſuit a po · 
pular action; the penalty is ſometimes given, partly to the pub- 
lic, and partly to the party injared, or to a common informer, 

or for the benefit of ſome corporation. | 


Action of debt, will lie in all caſes where the penalty 1 is cer- 
tain, and fixed by the ſtatute. Where the whole forfeiture, or 
penalty, is given to ſome particular perſon, this action will ie in 
bis name only; but if part of the penalty be given to the public, 
and part ro the individual, then the ſtate muſt be joined in the 
ſuit. | ; 


Where «Harare gives a certain ſum to the party injured, and 
inflicts a certain fine, to be paid to ſome public treaſury, there the 
plaintiff may either bring his action ſeparately for the recovery 
of the penalty payable te himſelf, or may join the ſtate in his fait, 
and then the defendant may be ſubjected to pay the fine to the 
ſtare, But where the penalty is divided, and part is to be paid 
to the public, and part to the party injured, or where the action is 
given to ſome common informer, the ſtate muſt be joined in the ſvit. 
Where the ſuit is intended to recover any penalty, more than be- 
longs to the party ſuing, it muſt be laid as well for the ſtate, a8 
for the party himſelf, even tho it being going to fome corpo- 
ration, or a third perſon, and it muft be alledged, that a right of ad- 
jon has accrued to them, to recover the ſame. In an action of debt 
on ſtatute, the plaintiff need not recite the ſtutute, but may bare · 
ly count upon it, If he takes upon himſelf to recite the ſtatute, 
and materially varies from it in a ſubſtantial part, it is fatal; 
but an immaterial variance, will not be ill. Action of debt, will 
not lie upon a ſtatute where the conſequence of a conviction, is 


to ſubject the party to a corporal puniſhment. 


2. * will lie on Statutes, in all caſes where debt 
will. | Of: 
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"2; Of actions on Statutes, literally ſo called. — This is 4 


form of action, peculiar to this ſtate, and may be conſidered. ag 

directly founded on the ſtatute. It is very ſingular for its ſim- 
plicity. It has not the form of debt, or aſſumpſit Without aſſum- 
ing the ſhape of the fiction of debt, on which the action is ſuppoſ. 


ed to be grounded, it is brought directly for the penalty, or forfei. 


ture. It recites; or counts upon the ſtatute, in the ſame manner as 


jn debt, then alledges the fact that incurs the penalty—and de. 


mands the ſame. It i is an action in point of form, founded on the 
plaineſt principles of common ſenſe, regardleſs of 5580 e and 
technical formality. 


This action will lie, not e cally in all FR white debt will and 
is ſo far governable by the ſame rules; but will alſo lie in ſome 
caſes where debt will not: Where the penalty is not preciſely 
fixed by law, but only according to a certain rate, dependant 


on the facts proved, and to be aſcertained, and eſtimated by the 


court: as in tlie caſes of actions on the ſtatute reſpectiug treſ. 


paſles, or on caſes where treble damages are given. This action 


however, like the action of debt will not lie, where the conſe · 
quence of the conviction would be to ſubject the defendant to 


a corporal puniſhment, nor on the ſtatute to prevent diſorders 


f tbe night ſeaſon, or againſt breaches of the peace. The gene. 
ral deſcription of this action is, that it is a remedy given to the 
party in all caſes where any right is created, or penalty given 


by ſtatute, whether the ſum be previouſly fixed by ſtatute, or whe · 


ther it depends upon a calculation, or eſtimation by the court. 
This remedy has therefore rendered unneceſſary, the Ea of 
debt on ſtatute — tho it is Rill 5 in uſe. 7 | 


In all caſes, where a right of action is PEAR" by ſtatate, it is 
md that the action be brought on the ſtatute, and not 
generally as at common law. @ The following point was ſettled, 
in the caſe of Spalding againſt Weeks, and others, a ſociety com- 


mittee, on writ of error before the ſuperior court. The plaintif 
was elected a ſociety collector, and refuſed to accept, upon which 
the defendants in error, the ſociety committee, brought their action 


to recover the penalty incurred by force of ſtatute. It was an action 
| an 
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A on the ſtatate, and the payment” of the penalty was not negated. 


as For this there was a demurrer to the declaration, which was ad- 
N- judged ſufficient in the county court, and on writ ef error, the 
n. judgment was affirmed on this principle, that r ig action of 
of. debt on ſtatute, the payment of the penalty muſt be nepated, yet 
ei. that this action is of a different nature, and by long and imme- 
as morial uſage had become eſtabliſhed, and that i it Was not neceffary | 
0 to negate the payment of the penalty, 00 f | 
- 4. Actions, or Informations qui tam, upon dtadmelz Will lic in 
caſes where ſome offence is created by ſtatute, and a certain for- 
feiture, or damages to be eſtimated by the court, are giver to the 
nd party injured, and a fine inflicted, payable into ſome. public treaſu- 
me ry, and. alſo corporal puniſhment. On all ſuch ſtatutes ioforma- 
ely tion qui tam will lie, and it partakes of a criminal proſecution ; 
ant but there are ſome inſtances where this action will lie, by the prac- 
the tice of our courts, as on the ſtatute reſpecting breach of the 
reſ. peace, and to prevent diſorders. in the night ſeaſon, tho no cor- 
ion poral puniſhment can be inflited, and the offender. is only liable 
nſe · to damages, to the party injured, and to pay a fine to the public, 
to at the diſcretion of the court. But excepting theſe two inſtances: 
ders Ibelieve this kind of action will only lie, in the caſes where cor- 
ene. poral puniſhment is to be inflicted; as on the tarures againſt for- 
the gery, perjury, and theft. h 
80 This is a motley kind of action, and originated from the practice 
ana | bf courts of law in this ſtate. The .courts have Jately decided 


06 that it partakes ſo much of actions of a criminal nature, that the 
parties cannot appeal. All informations qui tam, muſt be as well 


in the name of the ſtate, as of the informer : the facts to conſtitute 


the offence muſt be ſtated in theſame manner, as in as indictment, 


againſt che peace. 


There is a material aitin&ion between the other actiont on 
\ ſatutes and this, as it reſpects the mode of proceſs. In the for- 
mer, the ordinary notice in civil ſits is required to be given ta 
the defendant, but in this, a complaint or information is exhibited | 


t a court, or ſome juſtice, fubſcribed-by the informant, on which & 
| Warrant 


and the declaration mult conclude not only againſt the ſtatute, but | 
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warrant: ifues to apprehend: the body of the defendant, and hing | 


briug before the court, who may proceed inſtantly. to trial. But 
if the body of: the defendant cannot be found, the proceſs fails, 
for ſervice of che writ cannot be made in any other mode. 


When we conſider the proceſs to be the ſame as in criminal 
proſecutions, and that the perſon is to be arreſted, and had before 
the court, it is apparent, that public policy will not permit, or pub. 
lic juſtice require, that this proſecution ſhould be extended farther 
than I; have mentioned; There is a propricty in applying ir in 
caſes where corporal puniſhmept is to be inflicted, and alſo, in the 
caſes. of breaches of the peace, and committing diſorders in the 
night, as theſe are offences of a public nature, and are mala in ſe, 
or bad in themſelves. But in cafes where actions are prohibited 
by poſitive ſtatute as a political inconvenience, ſoch mode of pro- 
ceſs could not be juſtified. And according to the prefent pract- 


ice, the liberty of the citizen can hardly be ſaid to be well ſecured, | 
for every perſon is liable in certain caſes to be arreſted on qui tam | 


proſecutions, at 'the ſait of a private perſon, who is not under oath 
as an informing officer, and brought to immediate trial, with out 
the notice given in civil ſuits. | 


All actions on Natutgs; may. be aid to 3 upon the forma of- 
the ſtatute, and where damages are given! to ſome private 


perſon, and ſome puniſhment is inflicted by the public, the 


law authoriſes the joining of the party and the public. The par- 
ticular form of action muſt depend upon the nature of the crime, 
and the penalty, or puniſhment, Where the penalty is pecuniary 


and for a ſum certain, debt or aſſumpſit will lie, or action 


on ſtatute. Where the penalty is pecuniary. and , uncertain, but 
the ac bad becauſe prohibited, and not bad in a moral view, 
there action on ſtatute will lie. As in treſpaſſes for cutting tim- 
ber: but where the puniſhment is corporal, or the offences bad 
in theinſelyes, and of a public nature, ſo that the offender ought 
to appear in perſon for trial, as breaches of the peace, then infor- 


mations qui tam can only be brought: and in the ſtatutes againſt 


breaches of the peace, and committing, diſorders in the night, there 
is en eee to arr rreſt the defendant forthwith, and bring 
; ; him 
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him to trial: which is undoubtedly the reaſon why informations 
** tam have been maintained on theſe ſtatutes. 


Where a warrant iſſues from a ſingle miniſter of juſtice, aud the 
ſam in demand, is beyond his juriſdictio, he muſt bind the defens 
dant to appear at the next court to anſwer to tlie complaint, unleſs' 
It appear on enquiry, that the proſecution i 15 merely through mil: 
take, and without atiy probable cauſe, | 


| a Where any corporal: pumiſhment is to be inflided, this is tte 
only kind of action which the private party can bring aud j join the 

public in the ſuit, for where corporal puniſhment is to be inflicts 

ed; debt, aſſiunpſit, or action on ſtatute will not lie. 75 


T have mentioned the particular ſtatütes on Which this proceſs 
may be grounded. It is ufineceflaty. 18.80 into a confideration of 
them all: but the profecution on the ſtature, agaitift' committing 8 
diſorders in the night is ſo ſingular, as to deſerve ſome illuſtration- 
The ſtatute is, that when any diſorders and damages are done 
in the night ſeaſon, upon complaint ſpeedily inade rhereof to any 
court, aſſiſtant, or juſtice of the peace, they are empowered to 
ie forth a writ, or writs to bring before them arry ſuſpected | 
perſon, or perſofs and examine them coricerning ſich diſorders and 
damages: and if ſack fuſpected perſon, or perſons cannot give 4 
ſatisfactory account to ſuch eourt, where they were, when ſuch dif- 
ordets and damages were done, and that they had no hand iti 
doing the ſame, they ſhall be anſwerable for all damages that the 
complainant has ſuſtained, and ſuch fine, or puniſhtnent as the 
court ſhall order not excteding five pounds. 4 It i is not the objeck 
bf this ſtatute, to create any new offence, or to give to parties 4 
new right of action. It only gives à new form, for the purpoſs 
_ of furniſhing a new mode of proof, becauſe of the difficufty of 
obtaining conimion law proof, with reſpect to treſpaſſes com- 
mitted in the night. The mode is, that where the complainant 
can render it probable, that the perſon ſuſpected cornmitted the 
freſpaſs, that the burden of tlie proof ſhall be thrown upon him, 
and if he cannot convinee the court of his innocence, he ſhall bY 
convicted. | 

The 
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- The complaint muſt be in the name of the ſtate, as well as of 
the party: the facts muſt be charged diroct, and not, that the 
complainant ſuſpects the defendant : the injury done mult be de. 


- feribed in the uſual manner. Tho the facts are thus cliar ged | 


directly againſt the defendant, yet the complainant is not bound 


to adduce direct proof: But he muſt ſhew, that the facts were 


committed in the night ſeaſon ; he muſt prove certain circum- 
ſtances that render it probable, that the defendant did the facts, 


and that he is more to be ſuſpected than any other perſon: the 
proſecution muſt be commenced in ſuch ſeaſon as to give the de. 
fendant a fair opportunity to ſhew where he was, and that he did 


not do the facts, if he is innocent: and then under theſe cir- 
cumſtances upon examination, to which he is entitled, if he cannot 
give the court a ſatisfactory account where he was, and that he did 
not do the facts complained of, the court may find him guilty. 
This leads to a train of probable and preſumptive proof, upon 


' which a conviction may be very ſafe. There can, be no doubt 


but that this proceſs, has not only detected, but prevented the com-. 
miſſion of many injuries in the night; and if courts conduct with 
proper prudence and caution, there is no danger to be apprehend- 


ed from it: bat it is a dreadful weapon in the hands gf the weak, 


the ignorant, and the prejudiced. It is ſtrange, that courts ſhould 


be veſted with power to inflict fines, where the conviction is 


grounded on probable proof—It would have been ſufficient to have 


ordered the payment of damages to the party injured, s In- 
formations qui tam, for any matter of a criminal nature, may be 


proſecuted in the county where the complainant dwells, tho the 


crime was committed i in another county. 
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| NR. in the forepoing chapters treated fully of the ſeveral 


kinds of actions that may be brought for the redreſs of civil in- 


juries, I now proceed to unfold the manner, by which theſe actions 


can be purſued to effect. 


I. 


? 


I 
a - Kird, Rer. 401. 
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1. I ſhall explain the Writ.— a This is the commencement 
and foundation of the a&tion.—It contains a command to tlie ſheriff 
of the county, his deputy, or ſome conſtable of the town, where 
the defendant lives, to give notice to the defendant, whoſe place 
of reſidence, or dwelling muſt be deſcribed, to appear before ſome 
proper court, the place and time of ſeſſion being mentioned, to 
anſwer to the plaintilf, whoſe place of dwelling mult be deſcribed 
in the writ. The writ muſt be ſigned by ſome magiſtrate, Juſtice 
of che peace, or clerk of the court. Under magiſtrates may be 
comprehended, the Govenor, the Lieutenant-Covenor, the Aſſiſt- 
ants, and Judges of the ſuperior court, who are in virtue of their 

offices juſtices of the peace throughout the ſtate, and can ſign 
writs that ſhall go through the ſtate. Judges of the county court 


and juſtices of the quorum, may by a late ſtature, fign writs that 


may be ſerved in any part of the ſtate, if they are returnable to 
the court to which they belong. Juſtices of the peace, and clerks 
of the county court, can ſign writs that are to be ſerved and re- 
turned to ſome court in their reſpective counties. The authority 
when they ſign writs muſt certify, that the duty of fix ſhillings 
has been paid on 'writs returnable to the ſuperior court. Two 
ſhillings on writs returnable to the courts of connnon pleas: and 
ene ſhilling on writs returnable to juſtices of the peace. 


The authority Ggning writs, muſt in caſe of attachments, take 
ſufficient ſecurity that the plaintiff ſhall proſecute his action to 
effect, and anſwer all damages in eaſe of failure So he muſt in caſe 
of ſummons where it ſhall appear that the plaintiffs unable to pay 
2 bill of coſt, if recovered againſt him: and if the plaintiff be not 
an inhabitant of this ſtate, bonds for N mult be taken of 
ſome ſubſtantial inhabitant in this ſtate. 


Where it ſhall be found incbnvenient and attended With great 


charge and expenſe, to direct the writ to ſome ſheriff, or conſtable, 


then the authority may direct it to ſome indifferent perſon, by in- 
| ſerting his name in the direction of tlie writ, and his reaſon for 
ſuch direction, and this muſt be done by his own hand, to evidence 


the dire&ion to be bis own act, otherwiſe the writ will be abate⸗ | 


able, A Jaſtice 0 the 1 may ſign a writ in ſavour of the 


rown 
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town in which he lives, and may direct jt to an inbabitant of that 
town to ſerve as an indifferent perſon, who is not required by law 
to take any oath. It is ſufficient to name the indifferent perſon and 
call him fuch, without deſeribing his place af abode. „A direction 


to a ſheriff, or indifferent perſon, is Wl ; but to 3 ſuerilf, and i in. 


different perſon, would be good. 


_ The certificate of the authority, who ſigns the writ, of hs neceſ. 


ſy oſ directing it to ſome indifferent perſon, is concluſive evidencee, 
and the defendant cannot plead } in abatement, that no ſuch neceſſity 
exiſted, This gives them the power to make ſpecial deputations 
when they pleaſe, by which the buſineſs of known officers may be 
materially affected: but they ought to be extremely cautious in 
exerciſing this diſcretionary power, and they ought never to doit 
when known officers can be had by taking proper pains. 


The writ which conſiſts of the mandatory and directory part, 
with the deſcription of the parties and the court, is to be accom- 
panied with a declaration, containing the ſubſtance of the action. 
According to the Engliſh practice, the declaration does not go 


with the writ, but after the return and appearance of the parties 
it is filed in court. The practice with us ſeems to have been eſta - 


bliſked at the commencement of our government, and was introdu- 
ced by ſtatute. In treating of the various kinds of actions, I had 
occaſion to enter into a minate conſideration of declarations for the 
purpoſe of illuſtrating the nature of actions. It will be unneceſſa: 
ry to remark further on the ſubject in this place; for what remains 
will be diſcuſſed in the chapter of pleas and ene. 


„ Proceſo . hich is of two kinds, ſummons and at at; 
tachment. 


5 "DIR is merely giving notice to the defendant to appear 
at ſome court deſcribed in the writ, and is ſerved by the officer's 


reading it in his hearing, or leaving an atteſted copy at the place 
of bis uſual abode. If the writ be returnable to the ſuperior or 


county courts, it muft be ſerved, at leaſt twelve days incluſive, be- 


fore the ſetting of the court: if it be returnable to an afſiſtant, or 


Jultice of the 0 then ſx days incluſive.: but if it be a ſuit a · 
gaink | 
L Fbacher, ys. Hagel, Sup - C. 1791. 
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grinſt a corporation, returnable to an aSiſtant, or juſtice of the 
peace, the writ muſt beſerved twelve days incluſive, befare the ſet · 
ting of the court. When the ſuit is by foreign attachment, or 
againſt ſome officer, for a default in his office, as againſt a ſheriff, 
or conſtable, on a receipt for an .cxecution, the ſervice of the writ 
muſt be fourteen days incluſive, before the ſitting of the court, In 
actions on joint ſecurites and contracts, where all the defendants 
are not inhabitants of this ſtate, the ſervice uf che proceſs on ſuch 
of them as are, (hall be ſufficient neticę to maintain the ſuit a- 
gaiuſt all, and if any are aggrieved by the judgment, they may 
be relieved by audita querela. When a perſon not an inhabitant 
of this ſtate, happens to be here, a ſummons may be ſerved upon 
him by reading. If he be not an jubabitagt of this ſtate, and bas 
an attorney here, ſervice may be made by leaving a copy of the 
the writ with the attorney. All writs returnable to county courts, 
ſhall be returned to the clerks on the day preceeding their ſeſſion. 


C Viſible property within this ſtate, will give the court juriſ- 


diction of actions between perſons belonging to other ſtates, and 
in like manner inviſible property in the hands of a debtor, taken 


by foreign attachment, muſt give the court juriſdiction of actions 
betwecn ſuch per ſons. 


I; Attachments, are to be ſerved and returned within the ſame 


time as ſummons. The difference between them, conſiſts in the 


manner of ſervice. An attachment contains a command to the 
officer, to attach the goods or eſtate of the defendant, and for 
want thereof, his body, and to have him to appear before the 
coourt.—When perſonal eſtate can be found, it is the duty of the 
officer to take i it, whether ſhewn and tendered to him, by the deb- 
tor, or not, inſtead of taking the body, tho offered, and tho he re- 
fuſes to offer perſonal eſtate. If perſonal eſtate cannot be had, the 
cfficer may take real eſtate, but not otherwiſe. When perſonal 
ſtate is attached, the officer takes it into his cuſtody, and may 
retain it, til] ſixty days after rendering final judgment, He muſt 

bold it ready to be taken by the execution, and if it be not levied 
upon within that time, the eſtate is diſcharged from the attachment. 


The officer may receipt the eſtate to any perſon who will be able 
= 
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190 or THE WRIT AND PROCESS. 


to redeliver it during the ſixty days after rendering final judge 


ment, if demand be made, where the eſtate is not incumbered by 
a priorattachmenr, if ſo, then for ſixty days after the incumbrance 


ic removed. 


When an attachment is levied on perſonal eſtate, a copy muſt be 


Jeſt with the defendant, or at his uſual place of abode if within this 


ſtate, if not, and if he has an attorney, then with ſuch an attorney, 


and alſo there muſt be indorſed on the copy a deſcription of the eſtate 
attached. If he be not an inhabitant of this ſtate, and has no attor- 
ney here, no copy can be left, butthe attachment of the eſtate, will 
be a ſufficient ſervice of the writ, to authoriſe a trial of the action. 

When real eſtate is attached, there muſt be a copy left upon the 
ſame principles as above, on which there muſt be a deſcription og 
the land attached, and a like copy mult be left with the town clerk, 


lor in his office) of the town where the land Jies, within ſeven days 
next after the attaching the eſtate and before the term of ſerving the 


writ expires. The ſervice compleated in this manner ſhall hold 
the land againſt any other creditor, or any purchaſer—The exechz 
tion maſt be taken out and the levy and the return compleated 
within four months after final judgment, unleſs incumbered by a 
prior attachment, and then within four months after the incumber. 
ance is removed, otherwiſe ſuch attachment will not hold againſt 
ſubſequent attachments or conveyances. | 

When no perſonal eſtate can be had, the attachment niay be le- 


vied on real eſtate, if the creditor chuſes—but the debtor cannot 
tender the ſame, to avoid the attachment of his body. If the at · 


tachment be levied on the body of the debtor, and he ſhews ſuſfi- 


d 


cient perſonal eſtate, or che officer finds it, he may releaſe the body | 


and levy on the perſonal eſtate. But if no perſonal eſtate can be 
had, and the officer levies on his body, if the defendant offers bail 
conſiſting of one or more ſubſtantial inhabitants of rhis ſtate, of ſuf- 


ficient ability to reſpond the judgment that may he recovered in 


the action, the officer is bound to take it. The bail ſhall become 


bound to the officer, in a ſufficient ſam, conditioned for the appear 


ance of the defendant before the court to which the writ is made 
returnable, and then the perſon arreſted, ſhall be at liberty from 
ſuch arreſt. If an officer refuſe to take perſonal eſtate when found 


by 
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by him, or tendered, if ſufficient, and take the body, or having 
arreſted the body refuſe ſufficient bail when tendered, he is guil- 
ty of falſe impriſonment, and will be anſwerable in au action of 
treſpaſs. But if the defendant has no perſonal eſtate, and cannot 
procure bail for his appearance at court, the officer having obtain- 
ed a mittimus from a juſtice of the peace, muſt commit him to goal, 
where he may be detained till five days after the rendering final 
judgment in the action, andif the execution be not levied upon him 
within that time, he may be diſcharged from priſon. 


All ſuits brought for the trial of the title of land, or wherein the 
title of land is concerned, muſt be made returnable to ſome court 
in the county where the land lies. All ſuits made returnable to 
the ſuperior, or county courts, ſhall be made returnable to the 
court in that county where the plaintiff, or defendant.dwell, if 
:nhabitants of this ſlate ; if not, then in ſuch county where they 
may happen to be at the commencement of the ſuit. When the 
writ is made returnable before an aſſiſtant, or juſtice of the peace, 
the action muſt be tried in that town where the parties, or either 
of them dwell : unleſs there be no authority in the town that may 
lawfully try the caſe, then the writ may be made returnable before 
proper authority in one of the next adjoining towns. It is not ne- 
ceſſary that the parties become legal inhabitants of a town, 
to give the court aro tar Actual e ey or reſidence will 
be ſufficient. | 


Having conſidered the manner of ſerving writs, I cod to con - 
ſider the appearance of the parties, which is the object of the pro- 
ceſs, All writs being returned to the clerk of the court of com- 
mon pleas, the day before the ſitting of the court, with proper in 
dorſements of ſervice by the officers, the clerk makes a docket of 
them, and the actions are called in the afternoon of the firſt day 


of the ſeſſion of the court. Every plaintiff being three times cal- 


led, who does not appear by himſelf, or attorney to proſecute 
his action, becomes non-ſuit, and is liable to pay all coſts and char- 
ges to the defendant if he appear, and for the entry of the action, 
as if the ſame had been proſecuted in court. — If the plain- 
ufffail to appear on the firſt day of the court, he cannot be ad- 
mitted 
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mitted at any time afterwards, even on the- ſecond day to beer 
and. revive his action, but it is diſcontinued, and he is out of court, 


Every defendant, the writ having been duly ſerved, and returned, 
who does not appear having been three times called, ſhall be de- 


faulted, and judgment fhall be rendered againſt him, unleſs he come 
iato court, on or before the ſecond day, and move for trial, which 


ſhall be allowed upon his paying down the coſt to that time, to the 


- adverſe party, who ſhall then pay for entering the action a new. 


If the defendant be not an inhabitant of this flats, or x ſojourner 
therein, or is abſent out of the ſame at the time of ſerving the writ, - 


and does not return before the firſt day of the ſetting of the court, 
then the action ſhall be continued to the next court: if the defend. 
ant does not then appear by himſelf or attorney, and Iives, or is 
ſo remote, that it is not probable that notice of ſuch ſuit would be 
conveyed to him, during the vacancy, then the action may be con- 
tinued once more, and if the defendant does not then appear, judg- 
ment may be rendered againſt him on default : but in ſueh caſe, 


execution ſha]l be ſtayed untill the plaintiff ſhall have given, or 
lodged with the clerk of the court, a bond with one or more ſufficient 


ſureties, to the adverſe party, in double the value of the eſtate, or 

ſum recovered by ſuch judgment, to make reſtitution and pay back 
the ſame, or ſo much as ſhall be recovered on a ſuit therefor, to be 
brought within twelve months, if the judgment ſhall be reverſed, 


aunulled, or altered Real eſtate taken upon ſuch execution, ean- 
not be aliened, till after the expiration of twelve months, or till 


after a new trial had on a ſuit brought within the twelve months, 
When both the plaintiff and defendant appear on the firſt day 


of the court, they may proceed to trial, or become non-ſuited, or 


"defaulted at any time of the court : there is no proviſion by law, 


which neceſlarily delays the cauſe, and no delay can be obtained 


unleſs the juſtice of the cauſe requires it. The court are therefor? 
veſted with the power to order a continuance of the action in any 
ſtage on motion by either party, when it appears juſt and reaſonable 
for thc purpoſe of giving them a fair opportunity to prepare for tri- 


al. No defendant whoſe perſon has been attached and let to bail 


ſhall be admitted to appear and plead, or defend in the action, until 


he has 1 in court given ſpecial bail with ſuffiszent ſuretics go h 
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nab judgment, if the plaintiff requiye the fame, The court have 


right to eſtabliſh rules with refpe@ to the time iti which the plain. 
* ſhall require bail, and if he negleRs to require it within ſuch 
tins; he ſhall bo conſidered as waving his right to demand it. 


In no reſpect i is there a greater difference between our practice, | 


and that of England, than iti the writ and proceſs, In that coun- 


try the writ iſſues ſeparately from the declaration, and the defend 


ant cannét know the ground of the. action, till after he appears in 
court, and the plaintiff has filed his declaration. This renders it 


neceſſüry that chere ſhould be an appearance of the defendant, and | 


no judgment on default can ever be rendered againſ}-him. in the. 


action till after an appearance ; for until tlie dbelaration is filed) .. 
the' claim, or demand of the plaintiff is not flated and known, fo , 


8 t6 enable the court to render any judgment. They have there - 


fors adopted a very lengthy and cireuitous mode of proceſs, to 
compel the appearance of the defendant to anſwer 0 the acttien. 
It will be tedious and unneoeſfary to go into a minute detail of the 
PrgHſh mode of proceſs, A few remarks will ſhew' ee 5 
and  denvvuſtrare the ſperiority of our own. | 


The action ma he commenced with a 8 or mere ng- 5 
tice to the defendant to appear. If he neglects the ſummons, an 
attachment may iſſue, and pledges. taken to be amerced in caſe of 


| his non appearance 3 or they may commence the: proceſs by attach- 


mend. H after the attechmenit the defendant does not appear to 
anſwer to the action, a writ of diſtreſs may iſſius, by which he may 


de ſtripped of all his eſtato. If this fails to enforce an appearance, 
them a capias may go to take his perſon, and alſo an alias, and 


pluries Then a writ of exigent, which requires the ſheriff to 
cauſe the defendant to be proclaimed, .exacted, or required in five 
county courts ſucceſſively; if he appears on ſuch proclamation, : 


on of the law, difabled to nikibiath any ſuit, and fubjecked t to a fon. 
feitare of all his goods and chattles to the King, Ihe ſhould'then 


appear ; he might be taken by a writ of capias ut Tagatum, and 


inpriſoned till the out Jawry be reverſed, which may be dot for 
Ce any 
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any plauſible reaſon aſter appearance, as that is the object of the 
proceſs When the defendant has been compelled to appear after 
this round of proceſs, he may defend in the ſoit. In early times, 


the proceſs in real actions was ſtill more dilatory and expenſive. 
A defendant might avoid appearing, and coming to trial for more 


than two years, by taking advantage of excuſes and delays, fur- 
niſhed dy law. 


Our practice differs from the bs of England i in another 


reſpe&. There, all writs are returnable from every part of the 
kingdom, tothe courts of Weſtminſter Hall, where the pleadings are 
ſettled and the iſſues cloſed. The iſſues in fact are ſent down to 
the ſeveral counties to be tried before the judges in theix circuits, 
or courts of Nifi Prius, and then returned to Weſtminſter that final 


judgment may be rendered. From this view of the Engliſh practice, 


it muſt appear to be very circuitous and expenſive, without any of 


theſe advantages of ſimplicity, cheapneſs and diſpatch by which our 


practice is diſtinguiſhed. Our writs are all returnable to, and the 


* 


actions triable by courts in the counties where one of the parties 
dwell. The writ is accompanied with the declaration, containing 


the ſubſtance of the action, and the demand of the plaintiff, The 


"defendant becomes acquainted with it, and can determine. whether 


he will make defence. If he intends to defend, he has ſufficient 
time to make his preparation in ordinary caſes, before the ſetting 


of the court. If he has no defence, then he may fave the expence 
and trouble of an appearance, and the court having before.them, 


the declaration which contains the claim of the plaintiff, they have 
a ſufficient foundation laid to authoriſe them to render judgment on 


the default of the defendant. It muſt be a ſufficient inducement 


to compel the defendant to appear if he has any defence, to know 


that judgment will go againſt him on default, if he does not ap- 


This conciſe and ſimple mode of proceſs, was the offspring of 


gradual improvement, and cautious innovation. In the ſtatute laws 
publiſhed in the year 1673, 1 find the following proviſion, that the ' 


ordinary ſummons, or proceſs, ſhall be a warrant fairly written, 


under the * of ſome magiltrate, N or clerk of the 


- 


; courts. 


* 
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courts, mentioning the time and place of appearance, with the ſubs 
ſtance of the action; and if the ſaid party, or parties, do not ap- 
pear according to ſaid ſummons, or warrant, upon affidavit firſt 
made, that the warrant was read to the perſon or perſons within 
his hearin g, or left at the place of his uſual abode, the court ſhall 
order an attachment to be granted againſt the perſon, „or perſons 
delinquent, to arreſt or apprehend the ſaid perſon or perſons for his 
or their willful contempt, and in caſe noſufficient bail, or ſecurity 

be tendered, to impriſon the ſaid party, or parties : returnable to 


the next court that is capable to take cognizance of the buſineſs 


in queſtion, and upon return of the faid attachment, the ſaid court 
to do tlierein according to the laws and orders of · the juriſdiction, 
and in that caſe alſo, the party PIO ſhall bear his ew-n 
charges. 

In the reviſion EM the ſtatutes pribliſhed in 1702, there . an 
additional proviſion, that the defendant impriſoned as above men- 
tioned, ſhall be holden as well to anſwer tlie eontempt, as the 
plaintiff's action, and that on conviction, the court may impoſe a fine 
on the contemner, not exceeding twenty ſhillings. At the ſame time 
proviſion was alſo made, that the plaintiff might firſt proceed by 
attachment againſt tlie goods of the defendant, and for want there. 


of, againſt his lands, or perſon, and that if the defendant did not 


live in the juriſdiction ſo as that he might be reached by a compul - 
ſory proceſs, the court after one continuance of the action in caſe 
he did not appear, were authoriſed to render judgment and grant 
execution. This idea of defaulting a perſon, and giving judgment 
againſt him if he did not belong in this ſtate, and could not be com- 
pelled to appear, ſeems naturally to have led the way to the prac- 
tice of rendering judgment on default of appearance in all caſes 


Accordingly wefind chat a ſtatute was paſſed in the year 1713, au- 


thoriſing the courts to render jndgment on default of appearing to 
anſwer to the action, in all caſes, which placed the law on the ſame 


baſis on which | it now ſtands. 
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| » Pirapmes ſignify tho allegations, or mutual altercations 
e the parties. They were originally oral, but muſt now 
be reduced to writing, Their object is by a logical proceſs, to 
bring the matter in diſpute to a ſingle point, which may fairly 


be tried and determined. —They cloſe either in an iſſue at law, 


which is called a demurrer, or in an iſſue of fact. 


Tho the declaration duet wirh the writ, yet in legal 3 
ation it is deemed a part of the pleadings, and muſt be treated of as 


ſuch in this place. I have already pretty fully diſcuſſed this ſubject 


under the head of actions, but ſome things yet remain to be ex- 
plained and illuſtrated. 


2 The 6 or count as it bs frequently called, contains 
and ſets forth at large the plaintiff's demand, and the foundation 
of the action. The giſt and eſſence of the action on which the 
right of recovery is grounded, muſt be alledged with clearneſs and 
certainty. All the facts mult he ſtated which are neceſſary to au- 
thoriſe the court to render jadgment, and which will furniſh a rule 


by which they can aſeertain the damages that ought to be given, 


c It muſt appear that the plaintiff has done every thing neceſſary 
to give him a right of action, If the debt or duty is dependant 


on à particular demand, or upon giving netiee, it muſt be averred 


in the declaration that demand has been made, and notice given. 


Where à note is payable in a collateral article, a ſpecial demand 


| tnult be laid, and a general one will be inſufficient. 


2 Where the intereſt or eſtate commences on condition, whether 
tne condition is to be performed, or the act to be done by the plain- 


tiff, defendant, or any other perſon, and whether it be affirms | 


ative or negative, the plaintiff ought to ſhew it in his declaration, 
and aver a performance of ĩt.— But if the intereſt or eſtate veſts in. 
ſtantly and may be defeated by ſome ſubſequent matter, this nee 


not appear in the declaration, but muſt be pleaded by him who 


wiſhes to take advantage of it, 4 
| ve | ut 

1 53 Black. Com. 293. 4 Bac. Abr. 1. þ 3 Black. Com. 293. 4 bac . 
Abr. 8. 4 Dean vs Woodbridge, Sup. C. 190. 7 Co. 10. . 
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Bot where by the ſame contract or deed, each party is to do 


ſamething advantageous to the other, and on which there is not a 
mutual remedy, ſo that the fulſũment of one contract is the con- 
Gderation of the other, the plaintiff muſt aver in his declaration 
that he has performed what was to be done by him, but where 
there are reciprocal contracts, and one is the unconditional conſider- 


ation of the other, the declaration need not ſtate a performance. 


The declaration muſt contain ſach direct and poſitive averments, 


and certain affirmation that it may be trayerſed. If the facts are 


alledged i in ſuch a vague and uncertain manner, that they are not 
traverſable, the declaration will not ; be 5 by verdie, 2 if 


is 2 defect 1 in ſubſtance. | 
"2 1 the e of the tug 5 for, che 75 requires | 


that there be, ſuch particularity and certainty, that it may be 
known and . diſtinguiſhed : but does not require any greater cer- 
tainty than the nature of the thing would admit of. 4 All perſons 
who are the joint owners of any eftate, or who have a joint inter- 
eſt, or right of recovery, may join, but if either will refuſe to join | 
in a ſnit, his right may be ſevered by ſummons. and ſeverance, 
bat where two. perſons are aflaulted or Jandered, they cannot join, 


for the aſſault and ſlander done to one is not done to the other, and 

' therefore the right of action cannot be joint. The plaintiff may 
Joem in the declaration all perſons who are jointly concerned ju the 
: commiſſion of a tort, or who have jointly; or jointly and ſeverally 


entered into a contract, or he may bring his action againſt them 
ſeverally, unleſs it be upon a joint contract, where all muſt be join- 


ed. „But twh defendants cannot be joined ift a declaration for 


ander, for the ffander of one i hot the ſlander of the other. 


_f Neither can feveral plaintiffs jo m in an action againſt one for 4 


vexatious ſait, for the vexation. done to one, does not affect the 
other. 


It has bet bees this uſual practice here to make ſeveral counts in 


che ſame declaration but it is in England, and is Wartanted by the 


<oitition Jaw: K bs plaintiff tray lay pern! counts for che . 


of Kae oy goods fold and Wann whe _— 27580 count 


upon 
„ Sant. 3719. 5 Co. 10. [Co. Lit. 393. e Stile, 136, 238.7 d Dyer. 370. 
e N Jac: 547. F Mats Rep. 145 f 3 Black. Com. 295. 4 Bac. Abt. 9. 
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upon a price ſettled and a greed on with. the defendant, and leaſt he 


ſhould fail of proof, he may count upon a promiſe to pay as much 


as they were worth: and ſo in ſeveral different ſhapes, and then 


conclude by averring that the defendant has not fulfilled any of his 
engagements, and if he can prove the caſe laid in any one of the 
counts, tho he fails in the reſt he ſhall recover proportionable da. 

mages. This practiee is calculated to give the plaintiff a fair oppor- 


tunity to recover his demand, and does not ſubje& him to the ex- 


pence of ſeveral ſuits, where he is uncertain how his proof will ap- 
ply : but by laying ſeveral counts, he may form one which will com- 
port with his proof, and frequently fave the expence of a ſecond ſuit. 


a Several counts for diſtinct things, but of the ſame nature, may 
be Joined i in the fame declaration, Such as actions founded on con- 
tracts, as debt, and covenant : actions founded on torts, as treſ- 
paſs with force and arms: and actions on a fraud, as treſpaſs on 


the caſe. The actions muſt not only be for things of the ſme 


nature, but they muſt be ſuch that they may have the ſame mode 


of trial, and be terminated at the ſame court. Actions therefore, 


where one is appealable and the other is not, cannot be joined: but 
two notes of hand, whether both are, or are not appealable, may be 
joined in one ſuit. 5 So, two judgments rendered on ſuits of like 
kind, and dependent between the fame parties, and on ſimilar 
principles, may be joined in the ſame writ of error. This joinder 
ol actions might ſome times ſave expence, and * rarely prac- 
ticed, is clearly maintainable by. our law. 


When the plaintiff has ſtated | his caſe | in the dglarstion, it is | 


| Incumbent on the defendant to make his defence and to put in a 
plea, or the plaintiff will recover judgment by default or nihil dicit. 


The ſeveral courts in this ſtate, have adopted certain rules reſ- 
pecting the time, within which pleas are to be given, which are 
merely local, and therefore cannot with-propriety be enumerated 
in an elementary treatiſe. It is ſufficient to obſerve, that they 
have power to make ſuch regulations, and orders reſpecting plead- 
ings as tend to expedite and facilitate buſineſs, and promote juſtice, 
The defendant when he comes to make his defence, may put in 


pleas of two kinds : dilatory Pleas, and pleas to the action, 
| ACT. | 


@ 4 Bac. Abr. 11. 5 Kirbe Rep. 165. 
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Dilatory pleas, are ſuch as tend to delay or put off the aut, To are 
alſo called pleas in abatement : pleas. to the action are ſuch as 
diſpute che very cauſe of the wut... 1 ſhall conlider each kind, 


I. of dilatory Pleas, or Pleas in Abatement. " Accordltig to 


our practice, the firſt plea to be. exhibited, where the parties ap- 


pear for trial, is a plea in abatement, which will include any ex- 
ception to the juriſdiction, The plea in abatement therefore, maſt 
oomprehend every matter that the defendant has to offer under 
this plea, whether it goes to the point of juriſdiction, or any oth- 
er point, and he may-plead ſeveral diſtiuct matters at the ſame time 
by way of abatement. The ſeveral matters which are uſually plea- 
ded in abatement, I ſhall briefly remark. upon. | 


1. Of Pens fi Abatement to the Juriſdiction. I have already 


ſtated the juriſdiction of courts, and whenever an action is brought 


before them which is not within their juriſdiction, it muſt abate. 
The defendant may take advantage of it by pleading, but if he 


waves a plea to the juriſdiction, the court in any ſtage of the caſe 


on diſcovering that it is not cognizable by them, are bound to 


diſmiſs it. For the principle of the Engliſh law, that he who - 
does not in the firſt inſtance plead to the juriſdiction, admits it, hag 
not been adopted here. Thus where an action of trover was 


brought before a juſtice of the peace, for bark taken on certain land 


deſcribed in the declaration, the defendant pleaded title to the 
land, and the action was removed to the county court, and came 
by an appeal to the ſuperior court, who when the action was on 
trial on the general iſſue, diſmiſſed it, becauſe title of Jand could 


þ be ſet up and pleaded 1 m action of rover. 


2. Of abatement by reaſon of the diſability of the perſon of 
the plaintiff. 


„ Alien enemy cannot maintain any action either real or Pere. 
ſonal. 5 An alien friend may maintain perſonal actions, for the 
beneſit of trade and mereliandize, but not real actions, as they are 
by ſtatute excluded from holding lands, with an exception hows - 


ever in favour of the ſubjects of Great Britain holding lands here 


Previouſly to the American revolution, or where they have deſcend» 
DP ed 
Co. Lit. 123. „ Idem, 129. Bac, Abr. 4. 
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ed ſince that time. Thete lands were fecured to the Erith: fits. 


je&s, by the treaty of peace, and they are authoriſed to ſel] and 
diſpoſe of them by the ſtatute of this ſtate: and by an equitable 
conſtruction. of this ſtatute, the courts have determined. chat the 
proprietors haye a righs to maintain actions for their poſſeſſion. i 


It has been determined that an action is not mainta inable ty 
this ſtate apon a contract made in a foreign country, between ait- 
izens of that country, and to be there performed, tho the defend. 


ant came to reſide hero. & But where a contract is made in any of 
the other ſtates in the Union by the citizens of ſach ſtare, if the de. 
fendant comes -occafionally into this ſtate, the plaintiff may bring 
his action againſt him and hold him to trial, becauſe ſuck action is 
tranſitory, and the citizens of the United States: have the ſame right 
to ſue here as citizens of this ſtate. An infant myſt ſue by gyar- 
dian, or next friend. A perſon under the care of an overſcer, or 
conſervator, cannot maintain a Git without adjoining them in the 
| declaration. 6 8 i 


3. Of Abatements by 4 of the m- dae of the 
perſon of the Defendant, 


No member of the general aſſembly during the ſeſſion thoreof, 
or in going to or from the fame ſhall bearreſted, or ſued, or com- 

pelled to anfiver to any civil ſuit. In all cafes where the. perſonal 
attendance of a party, or a witneſs upon a court is neceſlary, und 
they cannot attend for fear of arreſt, and impriſonment, either on 
meſne proceſs or execution, ſuch court may grant them Proteftion 
from arreſt and impriſonment 1 in all caſes. of a civil nature, during 


the time neceſſary to go ey _ attending ſich churt, 10 re· 


turnin £ home. 


When an infant is ed his guardian 4 to be cited to ap- 
pear and defend: ſo onght overſeers and conſervators, when the 
perſons under their care are ſued: - but the court will not abate 
the ſuit the action may be cominued till the overſeer or con- 
ſervator are notified. The court may: en 2 OS to an iu- 
fant, to * in the ſuit. | 


4. of Abatements by miſnomer; and miſdeſcription, Wher- 
| | erer 


a ird. Rep» 27. & ldem, 44. „ lem, 174, 41 Bac, Abr. 6 
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eedk the plalntifk or defendant are miſamed, or the place of their 
abode miſdeſeribed, the defendant may plead it in abatement: but 


malt ſet forth his right name and place of bode, ſo as to give the 
plaintif a better writ. A miſpelling, if the name or place can be 
rightly underſtood, will not abate the writ.  Miſnomer, or 
want of ſervice or notice to one of the defendant in treſpaſs, can be 


| taken advantage of by hini only who is miſnamed, or on whom the 


writ is not legally ſerved, and not by others, who are well des 


ſcribed. 
35 Of Abatement by poafors of Cove#ture. 5 If a 3 wos 


man ſue without j joining; her huſband, or be ſued without being joins 
ed with her huſband, the ſuit ſhall abate : if a ſingle woman coms 
mences a ſuit, and then intermarries, ſhe abates the fine ; but 
if a ſingle woman be fied, and then takes huſband, ſie ſhall not 


by her own act, abate the ſuit of the plaintiff. 


6. Of Abatement by the dear of either of the parties. © It 
is enacted by ſtatute, that when any ſuit mall be depending in any 
ſuperior or county court, and the Plaintiff before final judgment 
mall die, it ſhall not abate, if it might originally have been pro- 
ſecuted by his executor or adminlſtrator, who in ſuch caſe may if 
they ſee cauſe, enter and proſe cute the ſame. If the defendant in 
any actlon pending in court, ſha}! die before final judgment, the 
ſame ſhall not abate, if it might originally have been proſecuted a- 


- Fainſt his executors, br adminiſtrators: and the plaintiff or the 


executor, or adminiſtrator of ſuch plaintiff may have a ſcire facias 
againſt the executors, or adminiſtrators of {ach deceaſed deſendants 
to ſhe cauſe why judgment ſhould not be rendered againſt them 
which being duly ſerved at leaſt twelve days before the court, to 
which the ſame is returnable, and returned, the action [hall pro- 


terd to final iſſue according to law. If in any action pending in 


tourt, there ſhall be two or more plaintiffs, or defendants, 
and one or more of them die, pending the ſuit, if the cauſe of 
action ſurvive to the ſurviving plaintiff or plaintiffs, or againſt the 
ſarviving defendant or defendants, the writ ſhall not abate, hut 
ſach death being ſuggeſted on the record, the action ſhall proceed, 


7. Of Abatement for ſothe defe& in the writ. Where the writ - 
ls variant from the forms preſ:ribed by law, or adopted by practice, 


where 


D d 
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where the court is not rightly deſcribed, or the proper time men- 
tioned, where the writ is not lawfully figned, or the duty proper- 


Iy certified, the writ ſhall abate. Where an action is bronght | 


upon ſome writing, and a profert laid, if upon oyer it appear 
that their is a material variance hetween the writing declared 
on, and that produced on oyer, it may be pleaded in abatement, 
2 In an action on bond, the defendant prayed oyer and recited the 
conditions, and concluded by a demurrer to the declaration, and 
| contended that he might as well take advantage of a variance in 
this manner as by pleading it ſpecially : but the court held, that a 
good bond appeared to be declared on, and if the defendant would a- 
vail himſelf of a variance between the bond declared on and ſhewn on 
oper, he ſhould have done it by a a plea i in abatement, or a demurrer 
to the evidence. | 
The general rule is that whatever goes to the writ may he 
taken advantage of under a plea of abatement : and. that whatever 


reſpects the validity of the declaration maſt be taken advantage of | 
under a demurrer. 4 Tt is alſo a rule, that ſuch matters are to be 


pleaded in abatement as operate againſt the particular action, or 
form of it, or ſome circumſtantial defect or difability : bur that 
whatever goes to the merits of the action and deſtroys it, and for- 
ever diſables the plaintiff from recovering muſt be pleaded in bar. 

Some things however 2 be . both in bar and abazement, 

CO alienage, : 


8 Abatement by reaſon of io pendeney of another act ion 
for the ſame thing. lt is a general rule that wherever it appears 


of record, thar the plaintiff has faed out two writs againſt the 


fame defendant for the fame thing, the firſt not being determined, 
the ſecond writ fhall abate ; for the law abhors a multiplicity of 
Actions, and will not allow that a man ſhalt thus be twice arreſted 


or his goods twice attached forjthe fame thing. It is not neceſſa- 
ry that both actions ſhould be pendivg at the time of exhibiting the 


plea in abatement, for if there was a writ in being, and ſerved at 

the time of ſuing out the ſecond, it is plain that the ſecond was 

vexatious, and ill from the beginning, and therefore could not be 

rectified by a ſubſequent determination of the firſt : but it muſt ap- 

pear clearly that both actions are for the ſame matter and thing: 
«= Kirb, Rep. 166, 1 Rac, Abr. 14+ lem, 13. 
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The law is ſo watchful againſt all vexatious ſuits, that not only, it 


Will not ſuffer .two actions of the ſame kind, to be pending at the 


fame time for the ſame thing, but not even two actions of a different. 
kind, When treſpaſs i is brought, trover will not lie for the ſame 
thing. If a ſecond writ is brought the ſame day the former is abat- 
ed, it ſhall be deemed to be ſued out after the abatement of the firſt. 

Ifa writ ſhould be ſerved, and the plaintiff ſhould then diſcover ſome | 
 miltake, or defect in it; he might amend or alter, and procure it to. 
be ſerved again, which would not abate it—becauſe here would not 
be two actions for the ſame thing but only two ſervices of the ſame 
writ. @ So in ſuch caſe, if he obtains a new writ and ſei ves it and 
does not purſue the firſt it will be good, for this is not for vexation; 


9. Of Abatement of writs by reaſon of defective ſervice, 1 
have already deſcribed the mode of ſerving writs. Any ſubſtantial - 
deviation by the officer is matter of abatement. Where the ſervice 
of the writ is by copy, it is ne ceſſary that the copy compare with. 
the original writ, and if there be a variance, the defendant may 
plead, that at the time when the copy was left in ſervice, there 
was and ſtill is a variance, which mult be pointed out and deſcribed, 
The general rule is, that where chere is ſuch a variance between 


ide copy and the original writ, as would abate the writ, if it 


were like the copy, then the writ ſhall abate. Where an attach- © 
ment is ſerved; if the copies were not right, the writ muſt abate un- 
leſs there was alſo a reading of i It, and then it may be good ſervice 
as a ſumnions. But if the officer attaches the eſtate of a ſtranger 
or does not properly deſcribe the eſtate, yet if he leaves a good copy 
with the defendant, it ſhall be good ſervice as a ſummons, tho 
not as an attachment: for the defendant has notice which is all 
the law requires to hold him 10 trial. If a writ is ſerved by copy 
and the oflicer by miſtake leaves it at the houſe of ſome other per- 
fon inſtead of the defendant” s, this 6g abate the writ, | | 


Of the proper e of a plea in Abatement.” Such 
5 e to conclude by praying judgment of the writ, that it 
abate, It is laid down as a general rule, where a plea intended to 
be in abatement, concludes in bar, that it ſhall be taken to be a plea | 
in bar, and fo where a plea in bar concludes in abatement, it 


ſhall 


g Darand vs, Carrivgton, Sup. C. 1791. 
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| ſhall be talen to be a plea in bar, and judgment be rendered aceord. 
ingly, This ſhews the neceffity of cloſing e all Pleas, ace 
_— to their nature, 


Whenever the defendant pleads a fact in abatement, directly re- 


pugnant to ſome allegation in the writ, he ought to traverſe ſuch 


repugnant fact which may be replied over, and an iſſue in fact 
cloſed. As where the defendant pleads that he dwells in ſome town 
different from that mentioned in the writ, he ought to traverſs 
the dwelling in the town mentioned in the writ. 


11. Of the anſwerto be wade to pleas in Abatement. A prac- 
tice was formerly adopted to try pleas in abatæment without any 


anſwer, If the plaintiff thought proper, Le demurred or traverſ. 


ed in regular form, and if he pleaſed, he informed the court crally 
what he denied, and an enquiry was directed with reſpect to ſuch 
facts, otherwiſe the plea was conſidered as being demurred to. But 
this looſe practice has been diſcarded, and the ſettled principle now 
18, that all pleadings in abatement ſhall be regularly cloſed either 
by a demurrer, or an iflue in fact, which ſhall be formally entered. 


12. Of. the judgment on pleas in abatement, and how far pe- 
repytory. , © When the pleadings cloſe in a demurrer, if judy. 


ment, is for the defendant, that the plea or rejoinder, as the caſe 
may be, 5 ſufliclent, then the writ abates.— But if the judgment be 


that the plea is inſufficient, then the defendapt will be ordered to | 


anſwer over, and the ation will proceed, as if no plea in abate- 
ment had been exhibited. But if an iſſue in fact be cloſed and tried 
either by the court or jury, it is final, and judgment mult go in chief, 


For the defendant has his election to place his defence upon What 


Point he pleaſes, and if he is willing to riſque it upon a plea, ofa- 
batement which cloſes in an iſſue in fact, and the plaintiff will ac- 
cept of it, they have good right ſo to do: but the law will not ad- 
mit but one iſſue in fact, in an action to be tried in the ſame court. 
The defendant may chuſe the ſtrongeſt ground of defence, and if it 
be an iſlue in fact, one trial ſhall be ſinal in the eourt where tried, 
Thus in an action on a note of hand, if the deſcendant plead a miſs 
nomer or miſdeſcription, on which iflue is joined, and a verdict is 


found againit the plaintiff, it is a e bar to a recov 55 on 
f ue 
@ 1 Pac. Abr. SI. 
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the note, unleſs the jadgment can be removed by an appeal, or new 
trial. If the illue be found againſt the defendant, the jury mult find . 
as damages the ſum due on the note, and the defendant cannot be 

aamitted to make another plea, It may at firſt view appear ſin- 
gular that the trial of a collateral matter in a a plea of abatement, 
mould conclude the merits of the cauſe But this practice | is the 
conſequence of the general principle, that but one ie is to be 


tried in any action. 


When 925 defendant has 0 one plea in abatement, and it 
has been adjudged- againſt him, he cannot offer another plea in 
abateinent: becauſe in the firſt plea be may 2 5 every matter 
however various and of courſe can have no occaſion to make a ſe⸗ 
cond plea. « No writs are to abate for any circumſtantial error, 
miſtake or defect, if the perſon or the cauſe may be rightly under- 
ſtood and intended by the court. 


13. Of the amendment of writs that Have been abated, When 
judgment in chief is rendered upon ſie in fact tried by che court 
or jury, no amendment can be made : but where a judgment is 
rendered upon demurrer, the plaintiff has a right to amend his writ” 
upon the payment of coſt: he may pay down the coſt to the defend- 


ent and then make a good writ if he can: if he fails to make a 


good writ, the defendant may again plead in abatement on account. 
of fuch defe&s as are made, or are not cured by the amendment and 
ſo as often as amendments are made. 4 It is provided generally 
by ſtatate, that all writs may be BE, But there are many 
inſtances where the facts pleaded in abatement, ar e ſuch as de- 
ſiroy the plaintiff 's action, and therefore the writ cannot be amend- 
ed. Such are alienage, privilege, pendency of andt her ſuit ſor the 15 
ſune thing, defective ſervice of the writ, and the want of a certifi- 0 
cate of the payment of the duty. In theſe caſes the deſects are ra- 
dical and cannot he cured, But where tlie defect is ſuch that it 
can be cured, the plaintiiF way always amend. If there be a miſ- 
nomer, or miſdeſcription, or if there be any defect in the wrat 
which the plaintiff can cure, and he can make a good writ, he has 
aright to amend, «© Pleasin abatement tried in the county court. 
may be altered in the ſuperior court. When the writ is amended, 
the defendant may plead a meritorious plea, 


3-00 
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II. Of Pleas to the Action. For the purpoſe of inhaling this 


5 curious and intricate ſubject with the greateſt e I ſhall 


arrange my obſervations in the following order, 


r. Of the General Iflve. 2. Of ſpecial Pleas in Bar, and Plea 
that amount to the General Iſſue. 3. Of Traverſe. 4. Of Repli- 
cation, Rejoinder and Surrejoinder. 5. Of e and Infor- 
mal Iſſues. 6. Of Departure in pleading. 7 Of Duplicity in 
pleading. 8. Of Demurrer. 9. Of altering 00 amending Pleas. 


„ the General Ifue. When the defendant contends the 


Juſtice of the plaintiff's demand: or the propriety of the action, he 
muſt make ſome anſwer to the declaration. When the defendant de. 


nies the truth of the whole declaration, and mieans to put the plain- 
tiff to the proof of it, he N the general iſſue. | 


4 Iſſue is defined to be a ſingle, certain, and material point, a. 


riſing from the allegations and, pleas of the plaintiff, and defendant, 


conſiſting regularly of an affirmative and negative, which is to be 
tried by the court or by the jury, as the parties agree. It is either 


genera] or ſpecial. The general iſſue is calculated to put the 
whole facts in the declaration on proof, and a ſpecial iflue is form- 
ed by the traverſe of ſome fact in the courſe of ſpecial pleadings. 
The general iſſue is to be expreſſed in ſuch words as amount to 2 
denial of the declaration. In an action of difſeifin, the defendant 
pleads that he has done no wrong or diſſeiſin in manner and form 
as the plaintiff has alledged. In treſpaſs with force and arms, and 
treſpaſs on the caſe, that he is not guilty In debt, that he owes 


nothing. —In aſſumpſit, that he did not aſſume and Rs Ae 
where the action is founded upon a ſpecialty, and he denies the ex- 


ecution of the writing, he pleads that he did not execute the ſame, 
and that it is not his act and deed which is commonly called a plea 
of non eſt factum. The plea ought to be cloſed by putting himſelf 


on the country for trial, unleſs the parties agree to a trial by 


the court. 


In former times it was the practice in all inſtances where the de. 


fendant acknowledged the truth of the facts in the declaration, 
and depended upon ſome ſpecial matter of juſtification, that he muſt 


plead ſuch matter ſpecially, —Bur this was ee found to be 


very 


4 co. Lit, 126. 4 Bac. Abr. 54. 
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very inconyenient, becauſe when the parties run into ſpecial plead- 
ings they were required to be managed with ſo. much metaphyſi- 
cal nicety, that juſtice was ſometimes entangled in. forins, and it 
was very difficult to bring the merits of the queſtion to a fair iſſue 


and trial. The legiſlature” to remedy this inconvenience, have 


paſſed a ſtatute, enacting 2 that the general iſſue, of not guilty, 
owe nothing, no wrong or diſſeiſin, or any other general plea pro- 
per to the action, whereby the whole declaration is put upon proof 
according to the nature of the caſe, may be made by the defend- 
ant: under which general plea, the defendant ſhall have liberty 
upon the trial of the caſe upon ſuch general iflue, to give his title 
in evidence, or any other matter in his defence or juſtification, as 
the nature of the action may be; excepting only a diſcharge from 
the plaintiff, or his accord, or ſome other ſpecial matter, whereby 
the defendant, by the act of the plaintiff is ſaved or acquitted from 
the plaintiff's demand in his declaration. | 


This ſtatute has made a great innovation in the ſcience of plea- 
ding, and has opened the way for a much fairer method to try the 
truth of diſputed fa&s, than was before admitted. The parties are 
not reduced to the neceffity of entering ſo frequently into the laby- 
rinth of ſpecial pleadings, where they have often been ſo enſnared 
and entangled by their intricacy and perplexity, that 1 it was impoſſi- 
ble to bring the merits of the queſtion to a fair iſſue, and where 
they were often expoſed to looſe cauſes founded in the cleareſt 
principles of juſtice by ſome technical inaccuracy and miſtake. 
They may now upon the general plea, enter into a fair diſenſſion 
of the cauſe, upon the broadeſt baſis, without being limitted to ſome 
ſpecial matter, or confined to a ſingle point. This ſtatute in ſome 
meaſure furniſhes the ſame remedy which is given in England by a 


ſtatute autlioriſing the party to plead double by leave of the court: 


for upon the general iſſue, the defendant may take advantage of as 
many ſpecial matters by way of juſtification, as he has, and is not 
confined to the election of a ſingle point, as in TEIN pleadings, 
upon which he mult reſt his whole defence, 


But while we approve of the advantages reſulting from this mode 
« pleading, we ought to ſtate the only inconvenience to which it 


3 
e Statutes, 192 


1 


plaintiff particularly knows the ground on which the defendant 


proof ; but on the general plea, the plaintiff cannot tell what is 


cauſe comes on trial before he diſcovers it he has no opportunity to 


pend on the denial of the facts in the declaration, but reſted his 


_ plaintiff in evidence: for it is a matter antecedent to the treſpa5, 
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is Ruble lich may poſſibly lead the way to additional! Improve: 
ments. In ſpecial pleadings the caſe is brought to a ſingle point, 
ſo that the parties know to what the proof is confined, and the 


reſts his defence, and of courſe may be prepared to counteract his 


the point of defence on which the defendant relies, until he comes 
to the exhibition of his proof in the courſe of the trial, when the 
plaintiff may be ſurpriſed by ſome unexpected proof, which be 
might have counteracted had he known in due ſeaſon, that che de. 
fendant intended to avail himſelf of ſuch ſpecial matter : but as the 


adduce his proof. If ſome rule could be adopted requiring the 
defendant in all caſes, where under a general plew he did not de: 


defence upon ſome ſpecial matters, he-ſhould inform the plaintiff 
by ſtating iu writing the ſpecial points of his defence, and to which 
his proof ſhould be confined in the. trial: this perhaps miglit pre. 


| 
vent the plaintiff from being ſurpriſed, and farniſh the detendant 5 
the ſame latitude of defence which he is at preſent allowed. But as J 
the law now ſtands, any inconvenrence to the party by not know } 
ing the point of defence, 997 be remedied by granting a flew f 
trial,” Y 
"The 8 in the ſtatute are ſo definite and certain, tl i t] 

is unneceſlary to conſider! very particularly. what matters mult be | 
*pleaded ſpecially, and what may be given in evidence. © The ſupert- | i 
or court have determined that upon the plea of non eſt factum to 1 
. bond, the defendant may give in evidence, dureſs ; for they faid; fo 
under that plea any thing might be given in evidence, that went to tr 
the avoidance of the bond. So in an action of treſpaſs, the defendant mo 
under the general iſſue of not guilty, may give a licence from the ſp 


and if true, the defendant never was guilty, and tho the licence 5 
an act of the plaintiff by which the defendant is faved : yet if it 
be proved, the deſendant never has been a treſpaſſer. The acts of 
the plaintiff which the ſtature requires to be Meaded ſpecially, ar? 
ex poſt ſato : and Ry $ ſuppoſe the e to have been ore? 
any 


# Kird, 5 237. 
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guilty, but that he is ſaved, and the n eſtopped hy ſome ſubſe· 
quent matter or tranſaction. 


1 Under the plea of full payment on a note, the defendant cans 
not give in evidence the payment of any collateral article ; but 
muſt plead it ſpecially by way of accord and ſatisfaction. It has 
been determined, that upon a plea of full payment to an action on 
a note of hand, the defendant may give in evidence a receipt for 
the money paid, as well as any other acknowledgment of the plain- 
tiff, that money has been paid to him by the defendant. In an ac- 
tion upon a note of hand, the defendant. under the plea that he did 
not aſſume and promiſe, cannot give full payment in evidence ; for 
this contradicts his plea ; but in an action on an implied promiſe, 
the defendant may give payment in evidence, under the general 
plea; for this removes the ground on which the promiſe reſted, 
and if payment has been made, the law implies no promiſe, 


In an action of ſlander, the defendant under the plea of not puil. 
ty, may give in evidence the truth of the words ſpoken by way of 
juſtification. At the common law, the defendant under the general 
plea of non eſt factum, not his deed, might give in evidence; i oy 
lineation, raſure, or any alteration of the deed by which it was de- 
ſiroyed. But tho the defendant is permitted to plead generally, 
and prove ſpecially yet he is not obliged to do it, and he may plead 
the ſpecial matter, in the ſame manner as before the ſtatute. 


2. Of ſpecial Pleas in Par, and Pleas that amount to the Gene · 

ral Iſſue. Every plea in bar, goes upon the ground of a confeſſion 
aud avoidance of the facts ſtated in the declaration. When the de- 
fendant concedes, that the facts alledged in the declaration are 
true, but has ſome ſpecial matter to avoid their operation, he may 
not plead generally, but muſt confeſs tlie facts and by pleading tlie 
ſpecial matter, avoid them. The defendant when he pleads ſpecial- 
ly, may either confeſs all the fats ſtated in the declaration, and 
then by ſome ſpecial matter, avoid their operation, or he may con- 
feſs part, and then plead ſome ſpecial matter, not directly repug- 
nant to the fact which he does not confeſs, but which will operate 
in avoidance of it. Therefore when the defendant owns all the 


lacts ſtated in the declaration to be true, and RED to maintain 
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the action, he has nothing to do but to ſuffer a default. If he owns 


them to be true, and conceives them to be inſufficient, he muſt de. 
mur; if he denies. them all, he may plead the general iſſue ; if he 


owns part and denies part, be mult traverſe what he denies ; if he 
owns the facts to be true, and has ſome ſpecial matter to avoid 
them, he moſt plead that matter ſpecially, unleſs it can be given in 


evidence under the general iflue ; if he owns part, and has fome 
ſpecial matter to avoid what he does not own, he may plead that 


ſpecially in avoidance. For the general rule to confeſs and avoid, 


does not imply that you muſt confeſs the whole facts, and avoid 
them by ſome ſpecial matter, but that you may confeſs 790 and 


then by ſome ſpecial matter avoid rhe reſt. 


| The rule of pleading that you muſt confeſs and avoid, clearly 
demonſtrates that you cannot plead a matter in bar, which contains 
nothing but a denial of the whole declaration, becauſe that amounts 
only to the general iſſue; and it is improper to plead thofe facts 
ſpecially, which muſt depend upon the proof which will-neceflari- 


ty be adduced in the trial of the cafe upon the general iſſue. If a 


matter however be pleaded, which amounts to the general iſlie, 


yet if there be ſpecial matter ene PRE inthe ſame you 
it will be good. 


Where the . pecial matter abate in bar does not operate by ths 
way of denial merely, but as. anavoidance, acknowledging the facts 


to be fufficient, unleſs avoided by ſuch ſpecial matter as is pleadcd, 
fach plea is good. If in an action of treſpaſs, the defendant plead chat 
the property of the thing in queſtion was in himſelf, it is no good 


plea: becauſe it amounts to a denial of the facts ſtated in the declara- 
tion; for the right of property is the giſt of the action but a plea 
chat the plaintiff gave the thing to the defendant, is good. So in an 
action of diffeifin, if the defendant pleads that the tit le to the lands 


in queſtion, is in himſelf, it amounts to the general iſſue, for it di- 
rectly calls in queſtion, and denies the title of the plaintiff; but 


Where the defendant diſcloſes ſome ſpecial facts and confeſſes that 
the title is in the plaintiff, unlefs avoided by theſe facts ſpecially 
pleaded, then ſuch plea is good ; becauſe hedocs not expr elsly deny 


my can _ «101d them by others, which he avers are true. This 
5 ; - | Rowever 
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however contradicts the uſual averments in the declaration, that 
the plaintiff is well ſeized of the premiſſes, yet it is not a mere de- 
nial, becauſe it diſcloſes facts which avoids the title, by which the 


plaintiff claims if they are true, and if they are not . * it 
admits the title of the plaintiff. 


It is therefore not juſt to ſay, that every ſpecial plea that does not 
acknowledge the material facts ſtated i in the declaration to be true, 
is ill; but every plea which does not avoid the material facts il the 
declaration, is ill. By ſuch an admiſſion of facts under a ſpecial 
plea, it becomes unneceſfary to enquire into the truth of the facts in 
the declaration. The enquiry will be wholly confined to the mat- 
ters contained in the plea: and if they are found not to be true, the 
facts in the declaration are admitted to be true, and the plaintiff 

vill be entitled to judgment. | 


In illuſtrating the doctrine reſpecting pleas in bar which amoun- 
ted to the general iſſue, we have been obliged pretty fully to conſi- 
der what is a proper plea in bar. In the caſes excepted in the 
ſtatate reſpecting pleas, which are where the ſpecial matter ariſes 
from ſome a& done by the plaintiff bimſelf, it is neceſſary, that the 
matter be pleaded ſpecially, for it cannot be given in Ws on 
the general iſſue. | 


Pleas in bar, are as various as the n of Farne 
raſes require: they all depend upon one general principle. They 
muſt confeſs and avoid accordiũg to the nature of the action; the 
defendant may plead i in bar a feleaſe, accord and ſatisfaction, a- 
ward of arbitrators, nonage of the defendant, performance of con- 
ditions, full payment, tendry, ſtatute of frands and perjuries, ſta- 
nes of limiation, dureſs, and uſury. 4 An eſtopple is likewiſe a 
ſpecial plea, which happens where a man has done ſome act, or ex- 
ecuted ſome deed which precludes him from averring any thing to 
the contrary. A man is eſtopped from contradicting a record. A 
juſtification is a ſpecial plea, as in actions of treſpaſs, where the de- 
ſendant juſtifies the doing of the thing complained of, in right of 
Tome office which warranted him ſo to do. “ Every plea in bar 
Hould be proper, pertinent, and adapted to the action, according 
td the nature and quality of it. It muſt be good in 9 ſo 


Ce. Lit. 352. © Co. Lit. 285, 303. 4 Bac. Abr. 86. 
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that theeſſence or gilt of the plea ſhould fully anſwer the Aoki: 
tion, and if found for the defendant, muſt entitle him to a Judg. 
ment in his favour according to law. « The plea muſt be ſingle 
containing one matter only, for duplicity produces confuſion and 
uncertainty. It muſt be direct and poſitive, and not argumenta- 
tive. It muſt have convenient certainty of time, place, and perſons. 
It muſt anſwer the plaintiff's allegations in every material point, 
and it muſt be ſo pleaded as to be capable of traverſe and trial, 


In ſpecial pleas, things muſt be pleaded according to their op- 
eration in law; and ſo they muſt in every ſtage of pleading. 4 If 
either party alledge more than is neceſſary by which they introduce 
new matter, repugnant and contradictory to what went before 
in any point not material, this will not vitiate the pleadings ; 
for what is material, is not vitiated by what is immaterial ; 
and what is repugnant or redundant, ſhall be rejected after ver- 
dict; but if the repugnant part be material, it is not aided by ver- 
dict; if however the verdict be given on a material point, the re- 
pugnant part may be releaſed. El | | 


e In pleading, the parties muſt avoid negatives pregnant, and ma 
affirmatives pregnant with a negative, Negative pregnant, is per 
where a negative ſuppoſes or implies an affirmative, As where it mai 
is pleaded that the thing- was not given by deed, it implies a gift exe 

by parol. An affirmative pregnant with a negative, is where the may 


aflirmative implies a EE. 


F Whenever the plaintiff declares upon a deed, or the defend - 
ant pleads a deed it muſt regularly be with a profert, ſo that the 
_ adverſe party may hear it read, without which he is not bound to 
anſwer. The reaſon why deeds muſt be ſhewn, or produced to the 
court is, becauſe it is the proper office of the court to judge ofthe 
ſufficiency of them, to ſee that they are duly executed, that there 
has been no raſure, interlineation, or alteration, and whether they 
are abſolute, conditional, or revokeable. | 


In all caſes where a thing cannot be demanded, but by deed, the 
deed muſt be produced, but where the deed*is only an inducement 

to the action, it need not be pleaded with a proſert. £ Oyer ofa 

| deed 


a Co. Lie. 303. b Cro E'iz. 268. «© Co. Lit. 193. 4 Idem, 30g · 
« Igom, 126. 4 B.. Adis 10g. g 4 Bac. Abr. 119 


vithin three years next after entering into and making the — 
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deed, or any writing, is always to be had by him who is to be- 
charged by it; and he who pleads, or declares upon it, muſt pro · 
duce the deed or writing. 


„A former recovery may be pleaded in bar of an action, ſor it 
is a maxim of law, that no one ſhall be twice vexed with a ſuit for 
the ſame matter, cauſe aud ching. But this rule is to be taken un- 
der certain reſtrictions. If the writ abates (when the trial is not 


upon an iſſue in fact) for ſome defect in form, or ſervice, this will be 
no bar to another ſuit, So if the declaration be ill in point of form, 


or if it fails by reaſon of ſome miſtake, this will be no bar to an 
action well brought. If the plaintiff miſconceives his action and 
fails, this is no bar to a proper action. But where a judgment has 
been rendered upon the merits of a cauſe, in favour of either party, 
it is a bar to any future action. When the title of land has been 
tried upon an action of diſſeiſin, it is concluſive ; but when the title 
has been incidentally tried in an action of treſpaſs, it is no bar to 
z futore action that reſpects the title. | 


The ſtatute of frauds and perjuries and ſtatutes of limitations, 
may be pleaded in bar to actions. The ſtatute to prevent frauds and 
perjuries, enacts 5 that no ſuit in law or equity, ſhall be brought or 
maintained upon any contract or agreement whereby to charge any 
executor or adminiſtrator upon any ſpecial promiſe, to anſwer, da- 
mages out of his own eftate, or whereby to charge the defendant 
upon any ſpecial promiſe to anſwer for the debt, default or miſcar- 
riages of another perſon, or to charge any perſon upon any agree- 
ment made upon conſideration of marriage, or upon any contract or 
ſale of lands, tenements, or hereditaments, or any intereſt in or 
concerning them, or upon any agreement that is not to be perform- 
ed within the ſpace of one year from the making thereof, unleſs 
the agreement upon which ſuch action ſhall be brought, or ſome me- 
morandom or note thereof ſhall be made in writing, and ſigned by 


the party to be charged therewith, or ſome other perſon there- 


unto by him lawfully authoriſed, That no ſuit in law or equity 
ſhall be brought or maintained upon any contract or agree- 
ment, not required to be reduced to writing as aforeſaid, but 


It 
4 6. Co. 7. J Statutes. $7. 
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it has been decided, that the plaintiff in an action grounded 


upon a contract, which the ſtatute requires to be in writing, need 
not aver in his declaration, that the contract was reduced tg 
writing but if he can produce the written contract on trial it will 
be ſufficient. The defendant may plead this ſtatute in bar to ſuch 
action with an averment that ſuch contract was not reduced to wri. 
ting, and then the plaintiff muſt reply a contract in writing, other, 
wiſe he fails of his action. But the defendant may plead the gene- 
ral iſſne, and on trial may object to the admiſſion of parol proof to 
ſapport a contract required to be in writing; and if he cannot 


produce the contract in writing, the court may exclude all parol 
proof, and the iſſue of courſe mult be decided againſt him. In eith. - 
er of thoſe ways, the queition may be brought before the court, 

to decide whether the contract declared on comes within the ſta- 
tute, ſo as to be required to be in writing. Where a contract con- 
tains ſundry things to be done, if the ſubſtance of the contract be 


within the ſtatute, no action can be maintained upon it, tho ſome 
parts of the coutract are not within the ſtatute. 


| Whenever the parties in the courſe of. pleadings, admit the ex- 
iſtence of the contract, it ſhall be binding, tho not reduced to wri- 
ting, and ſuch admiſſion will take it out of the ſtatute, 5 In all caſey 
of parol executory agreements, a part execution will take them 
out of the ſtatute : for the object of the ſtatute is to prevent perjury, 


_ and fraud; and if the agreement be in part executed, there is ſuch 


certainty reſpecting the proof, that the danger of perjury is re: 
moved, and if one party has performed his part of the contract, it 


will be the greateſt encuragement to fraud, to _ the other party 
to be excuſed, 


A pr al to marry, | is not confidlered within, the ſtatute. Bi 

a promiſe to do any thing on the conſitleration of marriage, i 
clearly within the letter of the ſtatute. c A parol promiſe to pay 
a certain ſum of money upon the return of ſuch a ſhip, which ſhip 
happened not to return within two years after the promiſe made, 
is not within the ſtatute ; for the ſhip might poſſibly have returned 
within the year, and the ſtatute extends only to ſuch promiſes, where 
by the expreſs agreement of the partles, the thing elf! is not th 


be performed within a year. _ * 
a Raym, 450. 51 Bac. 74, @& Salks 28d. 
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| If I fay to a perſon, if you will fell goods to another, I will ſee 
that he pays you, it is within the ſtatute—but if I ſay, I will fee 


you paid, it is a direct promiſe for myſelf, and not within the ſta- 


tate. So if I recommend a perſon as of ſufficient ability to pay, 
by which he gains credit and proves a bankrupt, I am liable upon 
the recommendation, becauſe it is not within the ſtatute. “ In 
actions of aſſumpſit, attempts have been made to take adyantage of 
the ſtatute of frauds and perjuries, and limitation of actions, under 
2 motion in arreſt after verdict, for the plaintiff. But the court 
decided, that when the jury had found the promiſe, it was no reaſon 
to arreſt the verdict becauſe whey had not ſufficient evidence. 


Statutes of limitation may, be pleaded i in ar of actions. „ It i is 
enacted by ſtatute that all book debts, that ſhall not within ſix 
years after contracting the ſame, be either ſued for, balanced, or 
accounted for with the original debtor, his attorney, a gent, or 
other awful ſucceſſor, or ſubſtitute, and an account or balance 
thereof witneſſed by ſubſcribing the debtor's or accountant's name 
to the creditor's book, ſuch debt ſhall not be recoverable—with a 


proviſo, that the time the debtor ſhall he out of this ſtate, or the cre- 


ditor abſent from the United States, or legally incapable to ſae in 
his own name, ſhall not be computed. The defendant is not bound 
to plead the ſtatute of limitation to an action on book, but may 
take advantage of it under the general ifſue for the defendant 
owes for nothing but articles delivered within the ſix years, and 
may object to the admiſſion of evidence with reſpect to any ar- 
ticle prior to the ſix years, ,antecedent to che date of the writ. 
but in actions fbunded on promiſes, the ſtatute muſt pe pleaded 
ſpecially, for under tie general iſſu of non aſſumpſit, he may nat 
give the ſtatute in evidence, for this acknowledges the promiſe, and 
contradicts his plea. He ought therefore in ſuch caſes to conftols. 
the contract and plead the ſtatute in bar. 


Under this ſtatute it is clear that no recovery ſhall be had for a 
debt due antecedent to the ſix years: but tlien any ar ticles deliver- 
ed before that time may be applied 1 in pay ment of any account tha® 
ariſes afterwards, by way of extinguiſhing a demand, but not to 
port a . 


The 


1 Bac. Abr. 75. 6 Mott Vis. 1 vs. Bradley. Sup, C. 
1799, e Statutes, 327. 


under hand, given for the payment of any ſum, or ſums of money, 


and the following replication was made by che plaintiff, That in 


till the 26th day of October 1776, when ke died inteſtate, and 
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2 The ſtatute for the limitation of civil ſuits, enacts “ that no 
ſuit, proceſs, or action, ſhall be brought on any bond, bill, or note, 


not having any other condition, promiſe or contract therein, bur 
within the ſpace of ſeventeen years next after an action on the 
fame ſhall accrue : provided that the time this ſtate has or may be 
engaged in war, ſhall be expunged, andprovided that perſons over 
ſea, or legally incapable to bring their action for their debts above 
mentioned, may bring the ſame any time, within the four years aft. 
er their coming from over ſea or becominglegally capable to bring 
an action. That no action of treſpaſs, nor of the caſe for ſlander 
and defamation, ſhall be brought but within three years after the 


facts are done or the cauſe of action doth ariſe. That no ſuit or pl 
action, either in law or equity, ſhall be brought or maintained a- of 
gainſt any ſheriff, ſheriff's deputy, conſtable, or any other perſon fo 
or perſons whatever, for any neglect or defanlt of ſuch ſheriff, ſhe. 4; 
riff's deputy, or conſtable in their office and duty, but within two ge 
years after the right of action ſhall accrue. pl: 
The conſtruction of this ſtatute reſpect ing the Maitation of ſey Ita 
enteen years, and the ſaving clauſes has been ſettled by the ſu- 22 
preme court of errors, in the caſe of Brattle vs. Guſtin, - which tha 
was as follows. 6 Brattle being adminiſtrator on the eſtate of Ro 

[ 


William Brattle deceaſed, brought his action of debt againſt Guf- 
tin, declaring upon a bond given to the deceaſed, dated the 5th 
day of June 1758. The ſtatute of limitations was pleaded in bar 


the month of March 1776, the faid William Brattle went over ſea 
to Halifax, in the province of Nova Scotia, and there remained 


that adminiſtation was not granted on his eſtate till the gth day 
of October 1784, when the plaintiff became legally capable; and 
that this action was commenced within four years from ſaid gih 
day of October, and that the late war commenced on the rgth day 
of April 1775, and terminated tlie 4th day of May 1783, and that 
within ſeventeen years of the bringing the action excluſive of tht 
war, there was a payment made, and a balance acknowledged to 


be due, which was ſabſcribed to by both parties on the _ of the 
0 
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dond, in theſe words, March r4th, 1764, due on ah bond one 
kundred forty-five es four ſhillings and ſixpence. 
William Brattle, 


| Thomas Guſtin. 


on demurrer the three following points were made. 1. That the 


obligee was over ſea, and ſo within the meaning of the ſtatute. 


2. That the adminiſtrator was legally incapable to bring his acti- 
on, until after letters of adminiſtration were granted. 3. That an 


acknowledgment of the debt within ſev enteen years, ſaved the 


bond out of the ſtatute. 


Jad gment was rendered by the county court in favour of the 
plaintiff ; which was reverſed by the ſuperior court, and on writ 
of error to the ſupreme court of errors, judgment was reverſed 
for the following reaſons. 1. The acknowledgment of the debt 
due on the bond, and endorſed thereon, and ſubſcribed by the obli- 
gee and Guſtin, one of the obligors, on the x 4th of March 1764, 
places the demand on ſuch ground as that the ſeventeen years lim- 


itation is to be conſidered as running from that time only, But— 


2, admitting the limitation to run from the date of the bond, ſtill 
that part of the war intervening between the date of the bond, | 
and the expiration of ſeyenteen years, viz. from the 19th of April, 
1775, to the 15th of June, 1783, is not to be conſidered as part of 
the ſeventeen years limitation, but according to the ſtatute, is to be 
expunged therefrom, ſo that even in that caſe, the claim was not 


barred before the deceaſed William Brattle went to Halifax, which 
was on the Toth day of April, 1775; Hand died there during che 
War. 


3. The ſaid William Brattle going to nai is in judgment 
of law going beyond ſea. Halifax being part of the dominion of 
a foreign power, and this circumſtance brings the caſe within the 
reaſons, on which the law is ſuppoſed to be founded. 


4. The deceaſed William Brattle dying at Halifax, without hav- 


ing returned to New-England, and no adminiſtrator being appoint- 


ed till the th of October, 1784, the legal incapacity to bring an 
ation, is to be conſidered as continuing till that appointment, and 


F f the 


4 
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the action on the bond being com 5 in four years from the 


removal of ſuch incapacit y, the right of action is conſidered as 
thereby ſaved by the ſtatute, This conſtruction of the ſtatute hag 


fince been confirmed by the ſuperior court, in the caſe of Gates, 


vs. Brattle, dependant on ſimi lar facts, and theſe 1 8 are now 
to be conſidered as ſettled. 


a In the conſtruction of that part of the ſtatute of limitation 
which reſpects ſuits againſt ſheriffs and conſtables, for any neg- 
Jet. or default in their office, it has been determined that tho an 


action will not lie againſt them directly for any default, or upon a 


receipt for an execution, but witliin the two years, yet where there 
has been an actual collection of money on an execution, the creditor 
may at any time after the two yeavs bring his action of implied 


promiſe againſt ſuch ſheriff or conſtable, for money had and re. 


+ 


ceived, and if on trial he can prove the actual collection and re- 
ception of the money, it will ſupport the action, and that the ſtatute 
is no bar: but as the officer is not bound to carry the money to 
the creditor, a ſpecial demand muſt be made. 


Special pleas are ufually in the affirmative, ſometimes in tlie 
negative, but they always advance Tome new fact not mentioned 


in the declaration; and then they mult be averred to be true, in 


the common form, © and this he is ready to verify.” This is not 
neceſſary i in pleas of the general iſſue, thoſe - ways containing a 
total denial of the facts before advanced by the other party, and 
therefore putting him 15 875 the proof of them, 


3. Of traverſe, 3 A traverſe is defined to be the denial of 
ſome material point or fa& alledged in the pleadings, and which if 


Properly taken, cloſes the iſſüe. It may be taken to the declara- 
tion, bar, or replication, If it be properly taken to the declars- 


tion, it deſtroys the plaintiff's right of a&ibn, If to the plea tn 
bar, it deſtroys what is fatd in'avoidance of the action; And if to 
the replication, what is faid in avoidance of the bar. It is uſfal te 


prepare the way for a traverſe, by alledging ſome facts by way 
ok jullification, which are called an inducement to the traverſe, and 


tie form of introducing the raverle, is by the words © wn 


that.” 
When 


« Church vs, Elark, Sup. C. 1791. 6.00. Lit, 282. 4 Bae, Abr. th 
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When the defendant means to confeſs part of the declaration, - 
and traverſe part, be commences his plea in the form of a plea in 
bar ; then by way of jultification, and as an inducement to the 
traverſe, ſets up ſome facts directly repugnant to certain facts 
which he has not confeſſed, and then cloſes with a traverſe of the 


facts which he conteſts. Whenever a perſon propoſes ſuch a plea, 


he may as well plead the gneral iflue, for he muſt traverſe ſuch 
material parts of the declaration, as will deſtroy the ation, or it 
will be immaterial ; and he can take advantage of every matter 
under the general ifſue, as well as he can under fach traverſe of 
any part of the declaration. 


e It has been laid down as a general rule, that nothing can be an 
inducement to a traverſe, but what is traverſable : but it appears 
to me, chat the matter of inducement i is of no conſequence, and can 
never be traverſed: for whenever a fact that is well pleaded, ſo 
38 to be trayerſable, is not traverſed, it is conceded to be true: and 
when the iſſue is tried, the facts that are traverſed are to be proved 
and not the inducement to the traverſe. It is inconſiſtent to ſup- 
poſe that the inducement to a traverſe muſt contain facts that are 
traverſable, when it is conceded that the party traverſing does 
nat rely upon the inducement, but upon the traverſe. The parties 
cannot demur to an indycement | for its inſufficiency, becauſe if the 
traverſe be taken to a material point, it is good. Nor can they tra- 
verſe the inducement, becauſe that would be a traverſe upon a tra- 
verſe. In all inſtances where the traverſe is properly taken, the 
oppoſite party muſt affirm over the ſame facts. If we cannot de- 


mur to nor traverſe an inducement, it is clear that it has nolegatef- 


ſet, and if the party is bound to affirm over a material fact when 


traverſed, it is certain that he does not admit the truth ofthe facts 
ſtated in the inducement. Upen theſe principles, I conſider the in- 
_ducement to a traverſe, as mere form for the purpoſe of introduc- 


ing the traverſe itſelf, and whenever a party intends to deny a fact 
material, he may as well do it by a agents without as with an 


* 


inducement. 


I Saal now explain the general principles re ſpect ing traverſe, 


$ Whenever a matter is expreſsly pleaded in the arfimative, and is 


"8p expreſsly 
e Cro, Car. 336. 2 Toon. 3% 1 cio. Rü, 756: | 
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expreſsly negated by the other party, a traverſe is unneceſſary, be- 


cauſe a ſufficient iflue is joined: but this muſt be underſtood not 


where there is a mere contradiction there muſt be an apt iſſue 
upon the affirmative and negative : for where the death of a man 


s alledged by one, and his life by the other party, tho there be an 


expreſs contradiction, yet no iſſue is formed, and therefore there 
moſt be a traverſe, In ail caſes wherever there is a matter alled- 
ged by the defendant, which is direAly contrary to the matter ſet 


forth in the declaration, there maſt be a traverſe of the matter ſet 
forth in the declaration, 


The fame rule applies to replications and rejuinders ; tho it ig 


Kid, that the other party may wave the advantage, or demur, If 
the defendant pleads a tendry, the plainti F may reply ſome repug- 


vant fact, and traverſe the tendry, Indeed the only real uſe 
and neceſſity there is for a traverſe, is to deny the facts ſtated in 


pleas and replications : for if the defendant means to deny any 


part of the declaration, he may plead the general ifſue—-if he means 
to avoid it by ſome ſpecial matter, then that muſt be pleaded, If 
the plaintiff conteſts the truth of the matter pleaded in avoidance, 


he has no way to do it, but by a traverſe in his replication, 5 A tra- 


verſe malt be taken to ſome material point alledged by the adverſe 


party, and if found for him that takes it, abſolutely deſtroys the 


adverſe party's right; by ſhewing that he 9185 none in manner and 
form, as has been alledged, ; 


It is CET down as a general rule, that there cannot be a tra- 
verſe upon a traverſe : becauſe in all the pl-adings when a traverſe is 
taken to a material point, the iſſue is cloſed, and therefore there can- 
not be a traverſe upon a traverſe. If the traverſe be to the declara- 
tion, it deſtroys the ri i ght of action; if to the bar, what was ſaid in 


_ avoidance, and ſo on; and conſequently a ſubſequent traverſe would 
de inſignifcant: becauſe when a material traverſe is taken, the reſt 


ſtands confcfled : for it is a rule that whatever is traverſable, aud 
not traverſed, 18 admitted. ; | | 


d Jt is a rule that le. whenever a traverſe is taken apt 
and material to the plaintiff 's title, the plaintiff is bound to it, and 
- cannot force the defendant to accept another traverſe tendered by 
. 3 | 8 SY him 

4 t id. zor 36 C., Reb. 2443 c Co. Lit. 2823 4 Hob. 10% 
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him. The parties cannot confeſs and avoid, and then trayerſe the 
fame fact; for it is inconſiſtent to admit a confeſſion and denial of 
the ſame fact in the ſame plea. Therefore when the defendant 
pleads a releaſe from a bond, he c cannot be admitted to deny the 
execution of it. 


— 


Fhe traverſe is regularly to be . to the moſt material point 
alledged by the other party, and noc to be-multifarious, but to a ſin- 
gle point ; bat tho the iſſue muſt be taken on a ſingle point, it is not 
neceſſary that this ſingle point conſiſt of a ſingle fact. When either 
party takes a traverſe, he cloſes with a verification, this he is ready 
ts verify, and prays judgment: and the other party mull affirm 


over the facts traverſed, and tender an , and FARO. puts we 


on the country. 


4. Of the Replication, Rejoinder, and Surrejoinder. The re- 
plication is an anſwer made by the plaintiff to the plea of the de- 
fendant, If he denies the facts, he will traverſe them. If the de- 
ſendant has traverſed any material point in the de- laration, he 
will aflirm it over in the replication. If the facts ſet up inthe plea 
are ſuch that the plaintiff can avoid them, he may reply any ſpe- 
cial matter by way of avoidance. If the defendant pleads a tendry, 
the plaintiff may confeſs and reply i in ayoidance, a ſpecial demand, 
ubſequent to the tendry. | 


The rejoinder is the anſwer of the defendant to the replication of 
the plaintiff, If the replication contains a traverſe, the rejoinder 
affirms the facts If it contain ſome ſpecial matter by way of avoid» 
ance, the defendant may in his rejoinder traverſe it, or he may 
alledge any ſpecial matter by way of avoidance, that is not incon- 
liſtent with his plea, As where there is a plea of tendry, a replica- 
tion of a ſubſequent demand and refuſal—the rejoinder may avoid 
ſich demand by alledging an offer to pay the money- demanded. 
The farrejoinder is an auſwer by the plaintiff to the rejoinder of the 
defendant, and may contain a traverſe or affirmance as the caſe 
Tay require. | 


There is alſo a  rebutter, and a ſurrebutter, to en however | 
the pleadin 83 are rarely extended. $4" 8g 
In 

Ww 2 Saund. 5, 28. i 


| | 
= 
1 
| 
= 
| 


| : 
| . 
i 1 
4 


| 222 | OF PLEAS AND PLEADINGS. 


In any ftage of the pleadings, where either of the parties advance 
a new matter, he avers it to be true,“ and this he is ready to verify ;” 
which is the uſual way of cloſing an inducement to a tr ayerſe, where 


either party traverſes. he cloſes by praying judgment, and the par- 


— — 


ty affirming the facts traverſed, tenders the ifue ; but by the En. 
gliſn practice, the party traverſing offers the iſe, and this is the 
preferable method: for where any point that has been alledged i; 
traverſed, there need be no afnirmance, for there is an expreſs af. 
Hrmation and denial, which completely forms the iſlue. 4 But if ei- 


mmer fide plead a ſpecial negative plea, not traverſing, any thing be- 


fore alledged, but diſcloſing ſome new negative matter, as where the 
ſuit is upon a bond conditioned to perform an award, and the de- 


fendant pleads that no award was made, he tenders no iſſue upon 
the plea, becauſe it does not appear whether the fact will be dif; 


puted, the plaintiff not having yet pleaded an award. If the plain. 
tiff replies a ſpecific award, then the defendant oy. traverſe it, 


the plaintiff aflirni it, and an iſſue will be cloſed. 


5. Of ih- naterial and informal Iffues. + An immaterial iſe 
is where, what is materially alledged in the pleadings i 15 not trayer- 
ſed, but an iffue is taken on ſuch point as 18 not material, and will not 
determine the merits of the cauſe,  c In debt on a bond, condition» 
ed for the payment of ſixty pounds on the 25th day of June, the de- 
fendant pleads payment on the 20th day of June, according to the 
condition, on which iflue is joined, and a verdict that the defend- 
ant did not pay on the 20th day of June, but the plainti® fall not 


have judgwent, for the iſſue was different from the condition of the 


bond, and the defendant might have paid on the 25th day, it was 


therefore immaterial whether he paid it on the 20th, and of courſe 
the inue was immaterial, _ 


A verdict cannot help an ee ide, becauſe . is eds: 


ed in the pleadings, is not put in iſſue, or if it be it is not deciſive be- 


tween the parties, and therefore, there can be no foundation 


For a judgment. 4 Where the parties put an immaterial iſſue 


to the court, let the proof be as it may, they will decide the illie 


to be immaterial, and inſtead of ordering a repleader, they will 


render judgment upon the facts which ſtand confeſſed in the plead 


ings, by the parties having taken an immaterial iſſue. An 


23 Black. 313, 6 Ourth. . „ Cro- Jac- 435. 4 Barber, vs. Gordon, 
dap. C. 1794- 
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An informal ie is where the traverſe is not taken in the right 
nanner : but this fhall be aided by verdict, becauſe the material 
ficts are found, and the court can render judgment. In an actien 


of covenant, the plaintiff afſigns a breach that the defendant was 
not ſeized in fee, and ſo had broken his covenant. The defend- 
ant pleaded that he had not broken his covenant : on which, ine 
was Joined, and verdict for the plaintiff. This is an informal iffue, 
but the breaking of the covenant is found, and therefore qu werk 
wall be rendered for the plaintif. 

6. Of - Departure in pleading. I departute in pleading is, 
when the ſecond plea contains matter not purſuant to me ormer, 
and which does not fortify the ſame; as where the rejoindet 
contains matter repugnant ro the bar, and does not fortify the 
ſame, it is a departure, The replication ſhould fupport the de- 
claration, and the rejoinder ' ſupport the plea, without QCepartivg 
trom the facts ſtated in them. As in the caſe of pleading, , 20 
award in action of debt, upon an abitration beud, to Wkieh 
the plaintiff replies, ſetting forth an award, the deſcrdant can- 
not rejoin, that he has per formed: the award; for this would be 
an entire departure from the original plea, which alledged 
that no ſuch award was made ; he muſt therefore -rraverſe the 
award, or demur to it for inſufficiency. 5 But where a man 


mews any thing which he could not have firewn at firſt, it ſhall 
never be reckoned a departure. Se where he forrifies his plea in 


te fame manner that he pleaded it; but if he fortifies in a differ- - 


ent manner it will be a departure. As if one pleads a ſtatute, the 


other ſays it is repealed, he may reply that it is revived by anoth- 
er, for this fortifies the firſt matter. 


But if a man pleads performance of covenants, the plaintiff re- 


plies that he did not do ſuch an act according to the covenant: 
the defendant ſays he. offered to do it, and the plaintiff refuſed ': 


this is a departure; for it is one thing to do an act, and another 


that he offered to do it and the other party refuſed, 


In many actions, the plaintiff who has tated in the declaration 
an injury in general terms, may in his replication, if the defendant 


puts in an evaſive plea, reduce the general wrong to greater par- 


ticularity, and certainty, He may make what is called a new aſ- 
Agnment ; which is aligning the injury, anev, and in a manner 
conſiſtent 


42 Co. Lit. 304. 2 Yelv. 14. _ Cro. Car. 257. c Lev. 81. 4 Co. 
Lit. 304. 3 Black. 311. 5 : 
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will not allow—but the rule extends only to pleas to the action, 


Where a man confeſſes and avoids, and likewiſe tavern the 
ſame point, this is in the nature of a double plea, and ill. 4 ff a 


does not make his plea double. In all caſes of duplicity in plead- 
Ing, the party muſt demur, ſpecially on account of ſuch duplicity, 
if he means to take advantage of it, and point out in particular 
wherein the duplicity conſiſts ; and if he does not he is conſidered 


Without any informal, or immaterial ifues, and are not guilty of a 
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conſiſtent with his declaration , by which he ſpecificates the circum. 4, 
ſtances of it, ſo as to identify and aſcertain it. As if the plaintiff 
in treſpaſs declares upon the breach of his cloſe in dale, and the de- 
fendant in his plea alledges that the place where the! injury is ſaid * 
to have happened, is a certain cloſe or paſture, which deſcended to 


mi 
him from his father, and fo is his own freehold ; the plaintiff may | 
reply and aſſign another cloſe in dale, as the place of the! injury, 7 

and ſpecify the abuttals and boundaries. ma 
7. Of Duplicity in pleading. « Duplicity in pleading is when OP! 

a plea contains two or more diſtin& matters to one and the {ame / 1 
ad 


thing, and to which diſtinct anſwers are required. 'This the law 


and not to dilatory pleas ; for the defendant may plead ſeveral dif. 
tint matters in abatement. In an action of debt, the defendant 
cannot plead tendry at the day and a releaſe ; beauſe there are diſ- 
tinct matters requiring different anſwers, and either are ſufficient 
to avoid the action. + For the reaſons why duplicity in pleadiag 
is a fault, are, becauſe the party is as effectually barced by a ſingle 
point as by a number; it is therefore unneceflary to put him up- 
on litigating a number. The party is ſuppoſed to know his own 
ſtrength, and the material point in the caſe, Ee ought therefore 
to chuſe his ſtrongeſt point of defence, and adhere to it. For every | 
plea ought to be Gas, entire, connected, and confined to a ſingle 
point: it muſt never be entangled with a variety of diſtin& and 
independent anſwers to the ſame matter, which muſt require as many 
different replies, and introduce a multitude of iſſues upon one and 
the ſame diſpute : which would often embarraſs the court and jury 
and greatly enhance the expenſe of the parties. 8 


man pleads two things, When he is compellable to ſhew both, this 


as waving any advantage. F When the parties plead regularly 


departure 


a Co. Lit. 304. 6 4 Bac. Abr. . 4 1 Vent. 211. d Flows 1345 4 4 | 
e Ld. Raym. 332. 72 Black. Com t3. Itarr vs. e Sugs C. 1 Jo” 
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. departure or duplicity, and in the courſe of the pleadings cbme to 
& ſingle point, which is expreſsly affirmed on one fide, and denied 
bn the other, they are then ſaid to be at iſſue: all their evideuce 
and debates are confined to a ſingle point, which muſt be deter- 
mined by ſome. tribunal preſcribed by law. | 
8. of Detnurrer, | a A demurrer i 15 dcnominated an  iſſae upon : 
matter of law. "Ih confeſſes cha acts to be true, as pleaded by the 
oppoſite party; but denies that any injury is done upon the eon- 
ſtruction and | operation of law , ariſing out of the facts, or where 
ademurrer is taken to a plea i in bar, i it denies that the facts lated 
in the avoidance, are ſufficient to make out an "excuſe. A demur- | 
rer may be taken in any ſtage of the pleadings, where the matter 
pleaded i is defettive' in point of form, or inſufficient in ſubſtance. If 
the declaration contain not ſuch allegations of facts, as conſtitute 
am injury, a demurrer may be taken for inſufficiency. If the de- 
ſendatit plead ſuch plea as will not juſtify him, or if he pleads 
it in ſuch manner as the rules of the law will not admit, the plain- 
tr may demur to it, and the ſame may be done by either party in 
* part of the pleadings. For the generel rule is, that whenever 
you deny the fact, you muſt traverſe: bot when they are inſufficient 
in the law to Kbſtabtiate the point for which they are . ou 
ruſt demur. 


f 5 333 RTE Ion 5 1 „ 

Pleàs that anbunt 0 the general iſſue, that are informal, or im- 

material, and departure, and duplicity in pleading are to be taken 
adyantage of under a demurrer. | 


LA W tors cannot be taken to the "ole fact that! is traverſed; X 
but i in ſome caſes the parties may demur to part of the ſacts ſtated 
in the declaration, or plea, and traverſe the reſt. 80 that there 
may be two independent iſües: a demurrer, which is an iſſue in 


lead- Jaw deterniinible by the court: and an iſſue in fact, determinable 
city, by the jury: but this muſt be underſtood 45 relative to diſtinct parts 
cular of the ſame declaration, or plea. In which caits, it is the ordinary 


lercd practice of the court to try the demurrer ſirſt, but they have a diſ- 
larly cretiqnary power to try the iſſue iii fact firſt. But the party max 


of a not demur to the ſame fact that he traverſes, nor demur 323 
re 1 G g Zn pleag 
's 2346 4 Bac: Abf. 129; Go. Lit, 71, 5 4 Bag. Agr. 129 
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plead to iſſue to the ſarac declaration, yet when tuere are feveral 


counts, he may demur to one and plead to another. 1 
lt isa general and uncontefted rule that x demurrer ah Ty 
facts that are ſufliciently pleaded. h; Where a judgment is rendere& 5 
upon demurrer it is as concluſtve and as binding as where judg- 5 
ment is rendered on a verdict. Where the pleadings terminate in 
a demurrer the court will go back to the firſt defect, to render 4 
jadgment, for they have a right to Hook through the whole plead. : 
ings, and he who firſt pleads inſufficient matter muſt fail in his i 
action. Thus if an infuflicient, or defective plea in bar is given, 
and a demurrer taken ; yet if the declaration be inſufficient, the p! 
court may judge ſach plea to be ſufficient, for tho defective in itſelf, = 
yet is a ſufficient anſwer to an inſufficient declaration : and lo 3 he 
every other ſtage of the pleadings. | Lg pl 
A demurrer is ſaid to be general or ſpecial : general where ng # 
particular canſe is alledged, ſpecial where the particular thing ob- 15 
jccted to, is pointed out and inſiſted upon as the cauſe of the de- ok 
muarrer. A general demurrer confeſles all facts well pleaded, and ing 
vnder a ſpecial demurrer the party can take no advantage of any oth- at) 


er matter of form than what is expreſſed in the demurrer : but he 
may of any other matter of ſubſtance; 4d The eſtabliſhed diſtincti- 
on is that matters of ſubſtance, that! is, the omiſſion of ſuch material 
tlings as are neceſſary to ſhew a right in the plaintiff, or material 
for the defendant in his plea, may be taken advantage of on a gene- 
ral demurrer : but matters of form muſt be ſpecially alledged and 
af zned as cauſes of demurrer ; for two things are required in plead- 
ing, that the matter be ſufficient, and that it be deduced and ex- 
preſſed according to the forms of law. N 


— h CE m DEL TI 9" ce er Ae vs =_ 
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The courtsAn this ſtate have adjudged, that 8 in 1 
ing can be taken advantage of only under a ſpecial demurrer: but 
in other reſpects, I believe they have not Ws adhered to the 

_ peinciples of common law. 


It is declared by ſtatute, toms no Vat; mal 3 to 
demur to a declaration, after he has pleaded to iſſue, and a judg- 
ment has been rendered thereon by any court. It is a rule that 


what is * to the court and . from neceſſary implica- 
tion 


Cd. Lit. 72. 51 Bae. Abr. 1 e Co. Lit. 7% 4 Bac. Abr. 
123. 410 Co- 88. | 5 8 | 
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tion in the record need notbe averred. That ev ery man's plea ſhall 
be taken moſt ſtrongly againſt. himſelf ; for every body is ſuppoſed 
to make the beſt of his own cafe, That what the parties have a- 
greed in pleading ſhall be admitted, tho the jury find otherwife, 
That when a man would recover a thing from another, it is not 
enough for him to deſtroy ſuch perſon's title, but he muſt prove his 
own to be good and legal : for in 7 85 right, t the beſt is the 


e of the poſſeſſur. 


9. of altering and amending Pleas. a The EUR law has EY 
proviſion that whenever any party ſuppoſes that he has miſled 
his plea, whether the general iſſue or ſpecial plea, which would 


| have ſaved him in his juſt cauſe, he ſhall have liberty to alter bis 


plea and the oppoſite party ſhall have. a reaſonable time aſſigned 
him for making anſwer thereunto; and if the new plea be found 
inſufficient, for the juſtifying him that made it, reaſonable ſatisfac- 
tion ſhall be awarded by the court before which the trial is, to the _ 
other party for the greater delay, which is made thereby; accord- 

ing to the intereſt of money, rent of lands, or improvement of 
any other thing recovered by the ſuit. 


This ſtatute ſeems to be peremptory that the defendant when 
he ſuppoſes he . has miſſed his plea ſhall have rhe liberty to alter 
the fame, and it leaves bur little diſcretionary power with the 
court, But courts have uſually exerciſed a diſcretion in denying 
liberty to alter pleas, where it appeared to be calculated to delay, 
or evade juſtice: where it appears that the party thinks that he 
has miſſed his plea, and moves for liberty to alter with a view as 


he conceives, to have a fair trial of his cauſe, a co-irt may not deny 


him liberty. _ Inſtances have happened where this liberty has been 
granted after a trial to the jury had commenced. In an action 
on note the defendant pleaded that he did not aſſume and promiſe, 
and offered to give full payment in evidence to the jury, which be» 
ing refuſed by the court, he moved for liberty to alter his plea to 
fall payment; which was granted by the court: becauſe it came 
within the ſtatute, which had limited no time, and becauſe jt 
night prevent the neceſſity of an application for a new trial, At. 
tera demurrer has been argued, the court have ſuffered the plex 


to be altered. Bi | Great 
1 4 Statutes 192. 
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Great inconveniences were experienced i in the adminiſtration 
Juſtice, for want of a ſtatute to authoriſe amendments i in legal pro. 
ceedings and eſpecially of declarations. As we had admitted the 
practice of iſſaing the writ and declaration at the fame time, it 
frequently occurred in the &urry of buſineſs, that declarations were 
drawn ſo gdefeRive as to be il on demurrer. The conſequence Was 
that the parties were frequently delayed in their cauſes and ſubjec: 
ed to the expenſe of commencing new ſuits for ſome trifling defect 
or informality i in the declaration, becauſe there was no ſtature 10 
anthoriſe an amendment. The } inconveniences reſulting from this 
defect in our legal ſyſtem gave birth to a ſtatute authoriſing amend. 
ments in proceedings at law and in equity,— . which ena, 
that the ſeveral courts of law, and equity in any action, may at any 
time permit the parties reſpectively to amend any defects, miſtakes 
or informality, in the writ, declaration, pleadings, or other parts 
of the record in civil cauſes, pending before them, on the payment 
of lawful cofts to the other party ; at the diſcretion of the court 
In which the ſame ſhall be pending ; and in caſe of any amendment 


ofthe declaration, the court ſhall grant the detendant a ade 5 


1 time to make anſwer thereto. 


Ie 4 T7 + 


ChAPTER TWENTIETH, 


oy TRIAL, 


W BEN the 3 terminate in an iſſue of bo] it is the 
province of the judges to decide it. Thus all demurrers to decla- 


rations, or any part of the pleadings, which bring up, a queſtion 
of law to be determined upon the facts conceded to by the parties, 
belong to the judges to decide without the intervention of a jury. 
So the court has cognizance of all motions made by the parties rel. 


pecting bonds for proſecution, ſpecial bail, oyer, pleadings-for | 


the delay, or trial of cauſes, For theſe purpoſes they may not 
only eſtabliſh general regulations to facilitate and accelerate juſtice, 
but they may make ſpecial orders reſpecting particular caſes, as 


Zircumſtances may require. They muſt determine when the plain- 


riff ought to procure bonds for proſecution, by reaſon of his inabl- 


Itty to pay coſt ;. they muſt determine upon the ſufficiency of the 
| | ꝓerion 
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perſon offered as bail; they may direct the time in which oyer ſhall 
be demanded, and given ; and when the parties ſhall plead, and 
reply. They may aſſign the time when cauſes ſhall come to trial, 
and they have the power to delay then for ſuch time, during the 
term, and from term to term, as occaſion ſhall require. In reſpect | 
to this branch of their juriſdiction, it is impoſſible to lay down any 

ncral rules, for their power is bounded only by diſcretion, and 
this muſt be guided by the circumſtances of particular caſes, With 
regard to the delay of cauſes, it may be obſerved, that it ought 
only to be admitted, when it appears that ſubſtantial juſtice cannot 
be clone, for want ef due preparation within the power of the re- 
queſting party to make, and that he is not faulty becauſe ſuch pre- 
paration has not been made: but for frivolous excuſes, or where 
it appears to be the deſign of a party to procure unnecellary delays, 
courts ſhould be cautious about indulging them, and haſten the trial 
with all the expedition conſiſtent with fair neſs and Juſtice, 


Mocion for the delay of cauſes Geeky ariſe from the abſence 
of material witneſſes. In this reſpect, difficuliies ſometimes ariſe 
azbout aſcertaining the fact. Our courts have never adopted the 
practice of admitting the affidavits of the party in ſuch cafes. The 
conſequence is, that where other proof cannot be obtained, which 
_ will rarely happen, there can be no evidence, but the ſuggeſtion, 
and aſtertion of the party himſelf, In reſpect of the bare ſuggeſtion 
ol the party, there is this inconvenience, that not being ſworn to, 
courts cannot tell how far they may rely upon it. If the ſuggeſtion 
or the affertion of the party is not to be conſidered as evidence, 
there will be many inſtauces in which he may ſuſtain great injuſtice, 
becauſe the fact reſts ſolely in his knowledge: and if they are re- 
garded in all caſes, then it gives a fair opportunity to impoſe upon 
and deceive the court, by mifrepreſentation, as there is no oath re- 
quired to check ſuch a practice. It would therefore be adviſable to 
adopt the practice of the courts of the United States, to require the 
affidavit of the parties. to the truth of the facts, an which motions 
for a delay are grounded, ; 


When an i ie npon à matter of fact is reg gularly cloſed, it ſhall 


be rien by a Jary ; unleſs the par dies ſhall conſent, and agree that 
| it 


* 
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it be tried by the tourt; which they are impowered by law, to do: 


and then tlie court ſhall proceed to try the caſe in the ſame man- 


ner, and upon the ſame principles, as a jury, and render judgment 


accordingly : This innovation was introduced in the reviſion of eur 


ſtatute law in the year, 1784, and i is a very valuable, and i import- | 


ant improvement. It is a e e ſaving of expence. 


There are many caſes dependent on n principles of law, which 


can be determined with much more propriety by the court, than 


buy a jury; and by putting the iſſue to the court, the points of law 


may be fairly ſettled, without obliging the parties to go thro the 


labyrinth of ſpecial pleadings, for the purpoſe of bringing the que. 


ſtion of law, to be decided by the court. The parties have their 
election, and both muſt agree to try the iſſue by the court, ſo that 
no man can be compelled to give up his right to trial by jury: but 


he may aſſent to a trial by a - Giferent tribunal. 


Whenan iflue upon a matter of fac is to be tried, and both par- 
ties do not agree to put it to the judges, it muſt of courſe be tried 


by a jury of twelve men 15 the county. 


It is not my deſign to enter into a laborious reſearch concerning 
the origin and antiquity of trial by jury, nor to launch into the 
wide ocean of encomium upon this excellent and venerable inſti- 
tution, It will be but a repetition of obſervations, upon a topic, 


already worn thread-bare by the numerous writers who have han- 


dled it, in a manner correſpondent to it's diguity and importance. 


It is ſufficient to remark, that in this country the inſtitution is co- 


eval with our government, that it is one of the moſt valuable pri- 
vileges that can be enjoyed in civil ſociety, aud eſſential to the pre- 
feryation of civil liberty. With theſe preliminary obſervations, I 
proceed to give an account of the mode of impanelling a jury, aud 


of the mode of trial by jury. Py | | 


a It is enacted by the ſtatute for providing and regulating jurors 
in civil actions, that the civil authority, ſele&-men, conſtables, and 
grand - jurors in the ſeveral towns, ſhall upon, penalty of fifty ſhil- 
lings, meet ſome time in the month of January, and chaſe to ſerre 
85 jurors, ſuchi number of able and judicious frecholders, as the ſta- 

Ls . 1 tute 

4 Statutes, 109, 
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tute ſpecifics, having a freehold eſtate rated in the liſt at fifty ſhil- 


lings or more. That their names ſhall be written by the town- 
clerk, and put into and locked | in a box, provided for that purpoſe, 
and kept in the hands of the town-clerk : that ſome convenient time 
before the ſitting of the ſuperior and county courts, their clerks 
ſnall ue warrants directed to either of the conſtables, of ſuch um- 


ber of the ſeveral towns in the county, as may be neceſſary, com- 


mandin gthem to ſummon a ſuſficient number of freeholders to ſerve 
as jurors at ſuch court: the jurors for the ſaperior court to attend 
at twelve o'clock of the firſt day, and for the county court on the 
third day of the ſefN ion. 


The conſtable receiving ſuch warrant, ſhall in the preſence of 
the town-clerk, or in his abſence of one of the ſcle&- men, draw out 
of the box the number he is directed to ſummon, without firſt ſee- 
ing their names, and then ſhall ſummon. the perſons whoſe names 
are drawn; but if any are abſent or ſick, or unavoidably hindred 
from attending court, their names may be returned, and new ones 
drawn, and the perſons ſummoned. The conſtables muſt make 


_ timely return of their warrants, upon penalty of thirty ſhillings, 


and jurors muſt appear upon penalty of ten nne 


When it happens that a ſufficient number of j jurors do not appear, 
or if by reaſon of challenges, or other cauſe, there be not a ſuffici- 
ent number to make up a panel, the court ſhall order the ſame to be 
filled up of the by-ſtanders, de talibus circumſtantibns, or for want 
thereof of any good and lawful freeholders of the county, whoſe 
names ſhall be returned by the ſheriff, and when the ſheriff is a 
party in the cauſe, or related to either of the parties, by the con - 
ſtable, or ſuch officer, as the court ſhall appoint, This mode is ex- 
cellently well calculated to obtain an impartial, and reputable jury, 
and precludes the e 5 the dange rous 1 of packing 
2 jury. | | Oe, 


When jurors are 4115 returned, 155 beſore they are ſworn, the 
parties have right, tomake their challenges. 


There are three cauſes for which jurors may be challenged. 
The want of Qualifications, Crimes and Partiality. 1 
| 3; | | | 1. An 
4 3 Nack Com. 351. 


1. An alien born, an infant, or flave cannot be jurors, not can 


a perſon who has not & frechold eſtatè; a but this laſt can not be 


t advantage of alter verdict, in a motion in arreſt, 


2. b A juror who os . ——— fo. 
Tony, perjury, forgery, or conſpiracy, or if he has received judg. 


ment of che pillory, or any other infamous e en Pahbiſtmnem, | 


a be Feng. 


3. e A juror may be claltenged for ſuſpicion erb, or partiality, 
which may be either a principal challenge, or a challenge to tie 
Favor. A principal challenge is where the cauſe” aſſigned carries 
evident marks of ſupicion either of malice, or favor. Thus where 
the juror is related to either of the parties within the math degree, 
has been an arbitrator on either fide, has am intereſt in the cauſe, 
where there is an action depending between him and the party, has 
taken money for the verdict, has formerly been a juror in the ſame 
eaſe, is the party's. malter, ſeryant, ſte ward, or attorney, cr has' 
publiſhed kis opinion upon the particular caſe, theſe are principal 


cauſes of challenge, and Weed, cannot be en ruled, but the 


juror mult be diſmiſled. ee 


It may be conſidered as 4 general rule, that where tlie party 


kuo ws the ground of challenge, and does not make i it; that he waves: 


it, and cannot take advantage of it under a motion in arreſt: but 
if he was ignorant of the cauſe of challenge; before tlie juror was 
ſworn; he may take advantage of it in arteſt, d As where two 
ob the jurars before they were impanelled had formed; and declared 
apimions in favor of tne of the partios, which was unknown to the 
other; the judgment was arreſted, becauſe the caſe hall not had a 
ſir and iinpartial trial: but if ſuch opinion appears to have been 
gen under ſuch cĩreumſtances as not to have influenced the verdict, 


it is no cauſe of arreſting judgment. / It is a good exception ta 


zuror upon a challenge, that he has once tried the ſame cauſe in a 
lower court ; but as the party may receive information of the fu 
by the copies, it is no ground to arreſt judgment after verdict, and 
e fall he conſidered as ae all ene -becauſe he did not 
tale the challenge. n 

1 3 | EE: Challenges 


„ Rirh. Ren. 184. 563 Black. Cem. 363, e id, Bib Rep. 13 
„Idid. 63. 71. 16b. Op 2 
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a Challenges to the favour, are founded merely upon probable 
circumſtances of ſuſpicion : : as particular friendſhip, or enmity to 
either of the parties : : and where the court has reaſon to think 
that there 1 is ſach a bias, or prejudice upon the mind of the j juror, as 
renders it probable that there will not be a candid and fair trial, 

they have a diſer etionary power to diſmiſs a juror: but they ought | 
not to indulge the unreaſonable and groundleſs ſuſpicions of the par- 
ties. þ An exception to a juror founded on a challenge to the fa- 
vor, can not be taken under a motion in arreſt, All challenges of 
jurors are decided by the court. | 


After the jury are regularly impanelled and "RY the declara- 
tion and pleadings are read to them, The council on each fide 
frequently ſtare the material points on which they rely, for the pur- 
poſe of opening the caſe to the jury, and ſhortening the trial. The 
party who takes the affirmative of the iſſue, and on whom the bur- 
den of proof lies, proceeds to adduce his witneſſes, and! is followed 
by the other party. : 


In treating of the teveral kinds of actions, 1 have hinted at the 
proof peculiar and neceſſary to each; and in this place I have only 
to treat of the general nature, principles, and rules of ey idence, 
Evidence is intended to furniſh the minds of the triers with demon- 
firation or conviction of the truth of the facts diſputed by the parties, 
and put in iſſue, As it is inipoſlible 4 from the courſe of things, and 
the imperfection of human nature, to obtain compleat demonſtration 
of the truth of facts in all caſes, it has become neceſſary to eſtabliſh 
certain i ere daes 850 560 certaſ es pripeiplet by 


. 


a. et EL. 


wal, 


Evidence may be ſaid to be of two kinds, ritten, and unwritten, 
or parol. 


I. of written Evidence. 


Written evidence conſiſts of the records of che eddie of the 
courts of law, and of the proceedings of all corporations, ſuch as 


towns and ſocieties, and all 57 7 * where their 3 votes and acts are 
H 


direct 
e 3 Black, Com. 455 5 Kirb» Rep. 123 · BY 25 
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directed to be recorded. To prove records, it is not neceſſary ts 


produce the original papers on which they are entered in court, be. 


eauſe they are to be preſerved in ſome place for general benefit, 


and if removed, wauld be expoſed to loſs ; tho the producing of 


the original record would be good evidence, But they are regu- 
| larly to be proved by an exemplification, or a copy certified, and 
atteſted by ſome proper officer ; as the ſecretary in caſes of the re. 
cords of the legiſlature ; the clerks in courts of law, and towns 
and ſocieties: for tho the law requires in all cafes the higheſt evi. 
dence the nature of the caſe is capable of, yet as it would be very 
inconvenient to produce the original records, it conſiders an exem- 
plification to be proper evidence; and which is indeed as high evi. 
dence as the record elf, 


A record cannot be ſubſtantiated, or contradicted by parol teſt. 
mony 3 for every record imports in itſelf abſolute verity, and ng 
proof can be admitted to contravene it. Therefore where an iſſue 
is joined upon © no ſuch record, the record, or rather an exem- 
plification or atteſted copy is to be produced, and this is to be the 

only evidence upon which the court are to decide the fact. 4 All 
exemplifications of records from any of the courts in any of the ot- 
er States in the Union, maſt be under the ſeal of the court from 
whence they are taken. In all the public offices inſtituted by law 
in the United States, as the departments of the treaſury, of ſtate, 
and of war, in all the public offices inſtituted in this ſtate, as the 
treaſury and comptroller's office; and in all the public offices inſti- 
tated in any of the reſt of the United States, copies of thoſe acts, and 
proceedings, of which regular entries are made in books kept for 
that purpoſe, certified by the proper officer, are W in courts 
of law. | 


| Written tence alſo cons of the private contracts of parti 
which they have reduced to writin g. 


Of the evidence of deeds. 4 The general rule is, that where 
any thing is to be proved, the deed itſelf mult be given in evidence, 
and not a copy of it; for tho copies of records are allowed, yet 
- deeds being only private evidence, not confined to any place, and 
. 
a Woodbridge vs. Grant, Sup. C. 1790. +& Gilk, Evid. 95. 10 Co 9% 

Morgan's Eſſays, 155« | | 
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in the cuſtody of the party they mult be produced for the law re- 


quires the beſt evidence of which the nature of the thing is capable, 
and the deed is much better evidence than a copy; for any raſure 
or interlineation which might vacate the deed, muſt appear in the 

deed itſelf, tho not in the copy, and the offering of copy carries a 
preſumption that the dced is defective : and as deeds are in the 
cuſtody of the party, they muſt be produced; for a man cannot make 
his own fault in loſing a deed, any part of his excuſe. But where 

theparty can prove that the deed is burned, loſt or deſtroyed, he 

will be excuſed from producing it to the jury. If it can be proved 

that the deed was in ſuch a houſe, and that the houſe was burned, 
or that the deed has been otherwiſe deſtroyed, without any neglect, 
or careleſſneſs of the party, then the import of ſuch deed may be 
given in evidence, and this will give reaſonable grounds for the jury 
to find it. In this ſtate the practice has been introduced that the 
plaintiff in ſuch caſes declares on his contract and alledges that 


the writing has been burned, deſtroyed, or loſt, or gone into the 


hands of the defendant without any fault on his part. If the de- 

ſendant prayers oyer, he muſt deny the loſs : and if the plaintiff 
can prove it, he will not be bound to produce the writing, other- 
wiſe he muſt, or be non ſuited. When the caſe comes on trial, he 
muſt prove the loſs; or deſtruction of the writing without fault, 
and then he will be admitted to give in evidence a copy, properly 
proved; or he may prove the contract, its contents and import, by 
parol, and this may be ſufficient evidence for a jury to find a ver- 
dict. This is conformable to the Engliſh practice. 


A copy of a deed which has been recorded, will be good evi- 
dence where the original is loſt, 4 So a copy of a deedis good evi- 
dence where the original is in the hands of the defendant ; but this 
copy muſt be proved by witneſles that compared it. An authen- 
ticated copy of a deed from the record, is always adiniſſible evidence, 
and its weight muſt be left with the jury. All written contracts, 
whether ſealed, or not, which are the ground of an action for the 


recovery of a debt or damages, mult be laid with a ptof:rt, and muſt 


de produced on trial in evidence, unleſs burned, loſt or deſtroyed, as 


has been mentioned. The law not on! y requires the prodution of 
— 
8 Gees, 


J Mod. 266, # Sherwood . Hebbel, Sap. C. 1703. 
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deeds, and written contracts in evidence, but it alſo requires proof 
of their execution, « excepting in caſes of deeds of more than thir. 


ty years ſtanding, which are called ancient, and which need not be 
proved, if they have been accompanied by poſſeſſion, unleſs there ap. 
pear ſome raſure or interlineation, when they ought to be proved, 


Kat generally ſpeaking, where tlie point is conteſted, the executl- 
on, and delivery of all written contracts, are to be proved by parol 
teſtimony. This may be proved either by the teſtimony of ſubſcri- 
bing witneſſes to the writing ; if the ſubſcribing witneſles are 
living, and can be had, they muſt teſtify, before an inferior evi. 
dence is admiſſible—but if dead, or cannot be had, then the other 
proof may be introduced; and this may be by other witneſles w 
were preſent and ſaw the party ſign the contract; by the confeſſion 
and acknowledgment of the party, that he executed the writing, or 
by his hand-writing ; for nien are diſtinguiſhed by their manner o 


writing, and the ſhape of their letters, as well as by their faces ; ; and 


therefore where it can be proved by witneſles, that know the wri- 
ting of the party, that the ſigning of the inſtrument is his writ- 
ing ; or where it appears from a compariſon with other writings, 


proved to be made by the party, this. ſhall be deemed ſufficient 


evidence of the execution of the contract, unleſs i it can be diſproved 
by the party himſelf, | 


It is a general rule of law that all contracts reduced to writing 
are to be conſtrued according to the intention of the parties appa- 
rent on the face of them, and that no parol teſtimony can be ad- 
mitted to contradict, controul, or vary their operation, | 

As to raſures, and interlineations in written contracts, the ge. 
neral rules are, that if a deed be altered by a ſtranger, without 


| conſent of the obligee in a point not material, this does not avoid 


the deed ; but it is otherwiſe if it be: altered by altranger 3 in a point 
material; for the wi:neſſes cannot prove it to be the act of the par- 
ty that delivered it, when there is any material difference from the 
Senſe of the contract; but if the contract does contain the ſenſe of the 
parties, the v itnelles may well wear it to be their act; for an 
immaterial alteration doth not change the deed, and conſequently 


the wiinclies may atteſt that-very deed without danger of perjury, 
But 


* 
” 


25210. Ee Evid. 3 1. 42 7. 11 C9, 27. 2 Stran. 1199, 
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But if the deed be altered by the party himſelf in a point not ma- 
terial, it will avoid the deed; for when the party himſelf makes any 
altcration in his own deed, it diſcharges the contract; for the con- 
tract hath the whole form from the words of the obligor; if the 
obligee undertakes to ſupply it with new words, and to alter thoſe 
the party has fixed upon, this is according to the rules of the law, 

which takes every man's own a& moſt ſtrongly againſt himſelf, a 
new making, and ſraming of the contract, and for a man to contract 
with hinifelf, is utterly void and ineffectual. Another reaſon of this 
jnterpretation of the law, is to add a ſanction to deeds and written 
contracts, that perſons who have them in their cuſtody, might not 
meddle with them, for fear of deſtroying their own ſecurities, 6 If 


| there be ſeveral covenants in a deed, and one of them be altered, 


it will deſtroy the whole deed. If there be blanks left in an ob- 
ligation in places material, and filled up afterwards by the aſſent of 
the parties, yet the obligation is void ; but in ſuch caſes a redeliy- 
ery would cure the defect. 4 But if any immaterial part of the 
contract be added after delivery, by the aflent of the parties, it 

will not avoid the deed, for it is in effect the ſame contract, | | 


IL Of unwritten Evidence. Unwritten or parol evidence is, 
where the witneſſes appear in court perſonally, and teſtify orally. 
In diſcuſſing this ſubject, 1 ſhall conſider, 


I, Who may be witneſſes. 2. Who may not be witneſſes. 
3. The inſtances in which a party may teſtify in his own cauſe. 
4, The number of witneſſes required by law. 5. Preſumptive 
proof, 6. Eearſay Evidence. 7. The general rules of Evidence. 
8. The proceſs compelling the appearance of Witneſſes, 9. De- 


poſitions. 10. Demurrer to Evidence, 


1. Who may be witneſſes. All perſons may be witnefles, (not 
hereafter particularly excluded) who have ſufficient diſcretion; and 
may be preſumed to have a juſt ſenſe of the nature of an oath, 
and the obligation it lays them under to ſpeak the whole truth, 
There is no preciſe age fixed ar which infants may teſtify, This 
muſt depend upon the diſcretion aud capacity of an infant, when of- 
lered as a witneſs, Where they are ſo 7 as to render it 


doubtful 
# 11 Co. 27. b 1d. 23. | 4 2 Rol. br. 89. 4 Vent. 185, 
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doubtful, the court may examine them reſpecting the nature and ob. 
ligation of an oath, and if they are ſatisfied that they poſſeſs ſo 


much diſcretion and underſtanding that they would be liable to be | 


puniſhed for perjury in caſe of falſe-Fyearing, they may be admit. 


ted as witneſſes. Infants under the age of nine years have been al. 


lowed to be witneſſes, 


All perſons who believe in the exiſtence of a God, let their 


religion be what it will, may be admitted to be witneſſes. An 


oath is a ſolemn appeal to the Supreme Being, that he who takes 


it will ſpeak the truth, and an imprecation of his vengeance, if he 
fryears falſe. The uſual form of our oath is grounded on no par- 
ticular religion. If then perſons of any other religion beſides the 
chriſtian, will take the oath in the common form, it might be al. 
lowed : but the general rule is, that in all caſes aliens ſhall be 


allowed to take the oath in the moſt ſolemn form, according, to the, 


laws and religion of the country where they belong. In England 
in early times, infidels and Jews were not allowed to be witneſles, 
but the liberal ſpirit of modern times has exploded this principle, 
6 and Mahometans have been allowed to be ſworn on the alcuran, 
and Gentoos, according to the moſt folemn form practiſed in their 
country. 


e In actions of treſpaſs ægainſt ſeveral defendants, the plaintiff 
may after iſſue is cloſed, ſtrike out any of them, for the purpoſe of 


improving them as witneſſes. So where treſpaſs is brought agaialt 
feveral, and on the trial there is no evidence againſt ſome of them, 
thoſe againſt whom there is no evidence, ſhall be ſworn and 2llow- 
ed to teſtify notwithſtanding their being joined in the Hit: forif 


the plaintiff arbitrarily makes a perſon defendant, to prevent him 


from teſtifying, he mall not prevail by ſucli an artifice : for if this 
were allowed, the plaintiff mi ight turn all the witneſſes into deſend- 
| ants and prove what he pleaſed without conteſt : and in ſuch caſe, 
the defendant 2 2dmitted to be a witneſs, docs not ſwear in kis own 
juſtification, bat in the juſtificati- n of another with whom he js join⸗ 


ed in the action unnecellarily. 4 But this rule muſt be underſtood 


where there is no manner of evidence: aga inſt che defeudant ofered 


as a Wieneſs; for il there ve evidence againſt one, tho not ene: gi 
2 I A.kvos, 1g, 2 $:irange 104. ce Gith. L. E. 34. 1 10 
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to convict him 3 in the « opinion of the court, yet ſuch perſon can be 
no witnels for the other, becauſe his guilt, or innocence muſt wait the 

event of a verdict, for the jury are the judges of the fact and not 
the court, and the jury from their own knowledge may have far- 


ther light in the fact than what they have fon the teſtimony i in 


court. A judge may be a witneſs and ſo may a juror ; but then 2 
juror muſt be called upon to give his evidence in open court, and 
may not be examned privately by his companions, and if he is, 


this will be good cauſe to ſet aſide the verdict upon a motion in ar- 


reſt ; but if ke gives his opinion founded on the character of the 
parties or witneſſes it is otherwuile. i . : 
2. Who may not be witneſſes. All perſons are and from 
teltify ing who want diſcernment, who are infamous, who are in- 
tereſted, and attornies WAY are intruſted with the ſecrets of their 
clients. | Th 
Perſons excluded for want of diſerenment, are infants un · 

der 15 age of diſcretion, idiots, and lunatics, excepting. during 


lucid intervals, and to facts which came 10 their cuοαι¹ι E duriag 


ſuch Interv als, 


2, Perſons. may be 3 from teſtifying 50 Hb 3 
gulty of erines and miſdemeanors, which aſfłect their credit and 
render them infamous, as where they have been convicted of the 
crimes of high treaſon, of felony, forgery, perjury, ſabornation of 
perjury, conſpiracy, theft, and barratry So a perſon is exclud- 
ed who has had an infamous judgment, and has ſtood in conſ:quence. 
oi it in the pillory, or has been ltigmalized or cropped; but the 
trime maſt be ſuch as to render a man infamous ; for if a perſon be 
ſet in the pillory for a libel, it will not diſable him to be a witneſs. 


« It is not neceſſary that an infamous puniſhment be actually 
inflicted to excl ade a perſon from being a witneſs: it is ſuſſicient 
that he is convicted of an infamous crime. 6 In all caſes, the 
record of the conviction malt be produced in conrt, to exclude a 
perſon from teſtifying on the ground of his conviction of an infa» 
mous crime. A pardon would reſtore the credit of witneſles in 
ill eaſes but a conviction for perjury : for i in that caſe, this diſabili ity 
8 a part of the puniſhinent. No witneſs can be compelled to an- 


| Iver any queſtion that tends to criminate himſelf, It 


. 66, Idem, 639. L ond $ Eſſayas, a8 5. . 9 1 Wente 349. 
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3. It is a general rule, that no perſon can be admitted as à hlt. 


neſs who is intereſted 1 in the action, that is, who is to be a gainer or © 


loſer by the event of the ſuit ; whether ſach advantage be direct 
and immediate, or only conſequential. « The intereſt which a. 
mounts to a diſqualifieation, muſt mean the obtaining ſome profit 
bettering the witneſs's condition or eſtate, not the intereſt ariſing 


from eſtabliſhing a higher character, or exculpating himſelf from 2 | 


charge of miſcondu& or neglect. 


The party who objects to the admiſſion of a witneſs, becauſe he 
is intereſted in the event of the ſuit, may either ſhew it by direct 
proof or he may challenge him upon the voir dire oath ; but cannot 
purſue both theſe methods with the fame witneſs. If the voir dire 
oath be adminiſtered to ſuch perſon, he 1s only to be queſtioned re- 
ſpe&ing his intereſt, and whether he ſhall gain or loſe by the 
event of the ſuit. If he will fully anſwer in the negative, he 
muſt be admitted: but if on trial his-intereft ſhould become appz 
rent, his reſumony ought not to be regarded. 


It is a rule that has been repeatedly recognized by our courts; 
that where a witneſs is intereſted in the queſtion to be tried, he 
cannot be admitted to teſtify in the ſuit on account of the bias it 
throws on his mind. Thus where the queſtion in the action reſpect- 
ed a fraudulent conveyance, a witneſs was offered who had at- 
tached eſtate dependent on the ſame conveyance, but was rejected 
by the court becauſe he was intereſted to prove the conveyance to 
be fraudulent, to recover his own debt, and therefore was intereſ'- 
ed in the very queſtion on trial. But as the verdi& could not have 
been given in evidence in his favour, ahd as it could not be known 
- whether he would ever bring an action, there does not ſeem to be 
that certainty of intereſt which ought to exclude a witneſs. - 


Indeed in all caſes where a perſon is intereſted in the qneſtion to 
be decided by the event of a ſuit, and not in the ſuit, it would bebet- 
ter that this ſhould go to the credibilty, than the competency of the 
witneſs ; and this is the prevailing doctrine in the courts of Great 
Britain, In all caſes of joint treſpaſies, the plaintiff may im- 
prove a joint treſpaſſer not named in his action, to be a witneſs a. 
gainſt the reſt: tho their conviction will forever bar an action 


agg 


\ 


4 Eſpin. Dig. 707 
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hom ft ſuck n 65 the treſpaſs. | a A naked calf without | in- 


terelt, does not exclude a perſon from being a A witneſs, 


| Generally if the intereſt be ever ſo ine provided-3 it the eer · 
tain, it Giall prevent a perſon from being a witneſs: but where 


corporations, as towns, and ſocieties are concerned, the menibers 


are allowed to teſtify from the neceſſity of the caſe, as no other per- 
fon t an be ſuppoſed to know the facts, and their excluſion would 


renfler it impoſſible to obtain any proof; and the intereſt generally 
is ſa trifling as it reſpects each individual, that it cannot be ſuppoſ- 


ed to operate upon the mind with ſufficient influence, to induce 
them to deviate from the truth, and commit per jury But in cales 


of corporations, agents as they are more immediately and perſon 


ally concerned in tlie ſuit, are not allowed to be wWitneſſes. 


14 perſon may be admitted voluntarily to teſtify 388955 his 


intereſt, but cannot be compelled. In all caſes where a perſon is 
offered as a witneſs and it appears that he is intereſted, if he can 


become diſintereſted by any act, he may be admitted. For this 


purpoſe he may diſcharge the defendant or plaintiff of any demand 
which he has, that is affected by ſach ſuit, or may receive diſcharges 
from them or any other perſons : and if it be in the power of the 
perſon offering rhe witneſs, or of the witneſs to releaſe ur deſtroy 
lis intereſt, he may be a witneſs, and this may be done in open 
court while the eaſe is on trial, with the expreſs defign to let him 
in to teſtif y: but it may be conſidered how far ſuch nee 
mw affect the credit of the witneſs. _ 


4. © Atornies may not be perinirted. to Aiſconier the ſecrets'of 
their clients, intruſted to them i the confidence of their employ- 
nents tho they offer themſelves for that purpote ; for it is the 
privilege of the client, and not of the attorney. It is contrary” 


to the policy of the law to permit.any om wy tochetray a. tec ecret 


witi which the law has entruſted him. there are caſes in 
which attornies may be examined: firſt, as to Wat they knew 
before their retainer, for as to ſuch matters ty are clearly iu the 
lame lituation with any other perſon, and otherwiſe a party might. 


conceal evidence by retaining a material witneſs, if he belonged 


to the profeſſion of the law. ä to a fact in his own Know- 
| FF 
a Gilh, Ls . 8 . AR 203. 1 Sttan. Goat 
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to the queſtion, whether he had ever ſeen ſuch deed in other pli 
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ledge, without being counſel or attorney in the cauſe, As ſup⸗ 
poſe him to be a witneſs to a deed produced in the cauſe, he ſhall 


be examined as to the time of execution. So if the queſtion be 
about a raſure, or interlineation in a deed, he inight be examined 


gt, 


for that is a fact of his own knowledge: but he ought not to 
cover any confeſſions his client may have made to him on ſich head. 
But the facts which the attorney is not bound to diſcloſe are fach 
communications as are made to him by his client pending the kit, 


as inſtructions to him in the conduct of it, for if matters are diſ- 
cloſed to him after the end of the ſuit, tho they may reſpect it; he 


may be called on to give evidence of thoſe. 4 C ommunications ho w- 
ever confidential and under the promiſe of ſecrecy made to any 


perſons but attornies, muſt be diſcloſed by witneſſes when unde t 
| oath. Au attorney is not bound to produce papers, and ſuch like, | 
which may have been delivered to him by his client as evidence a 
gainſt him: for ſuch would be e contrary to che policy of the 


law. 


3. The inſlances in which 3 may be a witneſs in his 
own cauſe, It is a general rule of law, that a man cannot be 


a witneſs in his.own cauſe .: in civil cauſes, the rule is equally 


. extenſive, that huſband and wife cannot teſtify for each other, and 
this is the only relation that excludes witnefſes. But from nece 


— 


ſity, certain exceptions. to the general rule, that no mam can be a 
witneſs in his own canie, have been intraduced, becauſe other teſt i- 
mony could not be obtained. | 


1. Tue. parties are admitted: as witneſſes in actions of bouk 


debt. 2. In all cafes where a bill of uſury is filed on the ſecont 


day of the- fitting of the court, the plaintiff is compellable to dif 
eloſe his knowledge reſpecting tlie facts in-queſtion, and may appeal 
to the conſcienc&of the defendant. 3. The agent, factor, truſixe, 
attorney, or debtor to air abſconding debtor, in a ſcire facias 
brought againſt him is compeliable to difelofe on oath, and diſcover 
any eſtate in his hands or debts that lie owes, that are the eſtate of 
the abſconding debtor. 4. In caſes of private aſfault, the party 


18 bf ſtatute admitted to his oath from tlie 9 52 ol the caſe; 
s. In 


„Mills, vs, Grifwould, Sor. C. 179% 63 Burr. 1657. 6 Eſp. ein 1. 


diſ- 
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5. In certain actions of treſpaſs given by ſtatute, the party may be | 
2 witneſs. 6. In qui tam proſecutions for theft, the party is ad- 
mitted to ſwear to the loſs of the goods and their identity. 7. In 
ſuits to recover for counterfeit money, the party is admitted to 
ſwear to his receiving the money. 8. In proſecutions to recover 
for the maintenance of 5 children, the mother is admitted as 
a witnels. 

4. Of the ninnber of witneſſes required by law. By our law 
one credible' witneſs is conſidered as ſufficient to prove any matter 
of fact, in a ſuit of a civil nature. This has ever been the com- 


mon law of England, and the principle is founded in reaſon ; for 
in the common intercourſe of mankind, it will frequently happen 
| that a greater number of witneſſes could not be obtained with re- 


ſpect to queſtions of fact, and as the human mind may be fatisfi- 
ed of the truth of a fact by a ſingle witneſs, it would be unreaſon- 
able to require. higher proof; but the Roman law, which has been 


highly celebrated, and to which the modern nations of Europe are 


greatly-indebted for their juriſprudence, required two witneſſes to 
prove a fact. hes 

5. Ofpreſumptive Proof. In all caſes direct and poſitive proof 
is to be adduced if it can be obtained; but if this be impoſſible, 
then the lay admits of circumſtantial or probable evidence. Pre- 
ſumptive proof is either violent, or probable. Violent preſump- 
tions are, where circumſtances are proved which uſually and neceſ- 
farily attend the fact; and are therefore conſidered to be full proof 


till the contrary appears. As if a man be found ſuddenly dead in a a 


room, and another be found running out in haſte with a 'bloody 
ſword. This 1s a violent preſumption that he is the 'miurderer, 


| for the blood, the weapon and the haſty Hight, are all the 'uſual 


exncomitants of ſuch a horrid deed, and tlie next proof to the light 
of the fact itſelf is the proof of thoſe circumſtances, which do neceſ- 
firlly attend ſuch fact. So if a man gives a receipt for the laſt 
year's rent it is preſumed that the former is paid: for a man is ſup- 


poſed to collect debts of the longeſt ſtanding. 


Every preſumption is more or leſs violent according as the ſe- | 
veral circumſtances ſworn, do more or leſs uſually accompany | 


the fact to be proved, Whiere poſſeſſion has always accompanied 


1h 
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an old deed, it is a violent preſumption of its validity, With te- 
gard to probable preſumptions, it 15 impoſſible to lay down preciſe 
rules by which a jury are to be governed. Fach particular caſe 
muſt depend upon its own complexion, and circumſtances, 


6. Of hearſay Evidence. It is a general rule, that the hand} 
of a perſon who is neither a party or a witneſs in a ſuit, . cannct 


be admitted to be given in evidence.— « Where two are jointly 


and ſeverally kound in an obligation and action brought againſt one, 


proof of what the ether has ſaid, cannot be admitted. 5 What a 


perſon, has been heard to ſay, who is intereited in the event 


of the ſuic; but is not a party aud cannot be a witneſs, cannot be. 
given in evidence: for tho a perſon may coufeſs for himſelf, he 


cannot for another. What a party to a frandulent conveyance, 


but not to the fait, has been heard to fay, is not admiſſible evidence. 


But to this general rule there are ſame exceptions.—W here either 


of the parties ſtand in the place of the perſon whoſe conver ſation is 
oſlered to be proved, the other may be admitted to prove ſuch 


hearfay. „ Tn feire facias againſt a garniſhee, he may prove that 


the perſon to whom he is challenged to be a debtor, has acknowl. 


edged, that he owed bim nothing, for the plaintuF ſtands in his 


place. So what the teſtator f2id, is good evidence in an action by 


the executor or adminiſtrator, for they repreſent him. So where 
the agent to one party, who made the contract, ſaid at the time 
vhenit yas made, may be proved in an action reſpecting that con- 


tract, for he was in the place of the party. 


Whar old people have been heard to ſay with reſpect to the 
bounds of land, and who are dead, may be given in evidence in an 
action where the bounds are in queſtion. 4 Where poſitive proof is 
not to be had, the declarations of perſons unintereſted, and who 
are then dead, may be given in evidence. As in queſtions of le- 
gitimacy, it has been practiſed to admit evidence of what the 
parents have been heard to ſay with reſpect to their marriage. 
So hearſay is good evidence in caſes of pedigree, as to prove who 
was a man's grandfather, e In queſtions of preſcription, hear- 
ſay is good evidence to prove a general reputation, | 
8 5 fearſiy 


— # Kirhe 17. 6 Ibid, 62. De Wit, vs. Baldwin, Sup. E. 1789. 
Eipiu. Dig. 784, 783. laid, 786. 
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Vigarfay i is admiſſible evidence to prove what a witneſs has fad, 
either, in corroboration of his teſtimony, as to ſhew that he is con- 
ſiſtent and bas uniformly told the ſame ſtory : or in contradiction 
of it, to ſhew that he has before told a different tory, and that 
he is not to be credired. What the party has been heard to fy 
or acknowledge againſt his own intereſt, may be admitted to be 
given in evidence againſt him : but he cannot be allowed to prove | 
what he has ſaid in his own favour. Thus when a party has 
acknowledged the commiſſion of a treſpaſs, the exiſtence of a debt, 
or the execution of a contract, it is good evidence; fo is any thing 
he has faid reſpecting any matter in diſpute. But when proof is 
admitted of the confeſſion of the party at any particular time, the 
whole of his converfation ſhall be taken together, and not ſome 
detached part of it ; for it may be the caſe that ſome expreſſion 
taken ſeparately might operate againſt him, but would not if taken 
in connexion with the whole ſtory. * 


7 The general Rules of Evid ence. He who produces a wit_ 
neſs has a right in the firſt place to go through with his examina+ 
tion, then the other party may croſs- examine him, . 


1. a The firſt general rule of evidence is, that in every iſſue 
the affirmative is to be proved, This rule is founded in the na- 
ture of things as a negative cannot regularly be proved, and there» 


fore it is ſufficient to deny what is affirmed till it is proved; but 


when the affirmative is proved, the other party may conteſt it by | 


- oppoſite proofs, for that is not properly the proof of a negative, 


but of a propoſicien totally inconſiſtent with what is affirmed. 


2. 5; A ſecond general rule 3 is, that no evidence need be given 
of what is agreed by the pleadings, for the jury are only to try 
the matter in iſſũe between the parties, ſo that nothing elſe js pro- 
perly before them. So the jury cannot find any thing againſt 


that which the parties have aftirmed, and admitted of record, tho 


the truth be contrary. 


3. A third general ny” is, that DN EI ANT 2 man cannot have 
advantage of any ſpecial matter by pleading, he may give it in 


evidence 
4 Bull, N. P. 29%. Eſpin. dig. 778. | ; lad. e D vg. 155» 


> ne. 


evidence under the general iſſue. » In trover, the defendant my 
givea ſpecial Juſtification i in evidence, becauſe he cannot plead it. 


4. A fourth general rule of evidence is, that the beſt evidence 
which the nature of the thing admits and is capable of, muſt alway 
be given. The true meaning of the rule is, that no ſuch evidence 
all be brought that from the nature of the thing ſuppoſes ſtil] 
better evidence behind, in the parties power or poſſeſſion; for ſuch 
evidence is altogether inſufficient and proves nothing; 2s it carries 
a preſumption contrary to the intention for bi it is produced; 
for if the greater evidence could make for the party, why is it not 
produced ? This rule therefore conſiſts of to parts. f. It muſt be 
the beſt evidence. 2. It muſt be in the party's power, or poſſeſſion; 
for it not, it 15 not his default that it is not produced ; therefore 
where any deed, or inſtrument appears to be loſt, without any 
fault in the party, in ſuch caſe, a copy is good evidence. 5 There. 
fore no parol evidence of any ſact or agreement ſhall be admitted, 
where there is written evidence of ſuch fact; for witten evidence 
ſpeaks for itſelf, is liable to no perverſion or miſconſtruction, and 
15 more accurate than memory can n be, en is uncertain, and 
fallible. | | 


If the original is proved to be loſt or deſtroyed, then copies 
are admiſſible ; ſor then the copy is the beſt evidence. So if the ori- 
ginal is proved to be in the hands of the oppoſite party, in ſuch 
caſe a copy may be given in evidence, if ſuch party refuſes to pro- 
duce it upon notice given for that purpoſe, But ifa copy of a deed 
or ſuch like inſtrument is offered in evidence on the ground of the 


original being ' loſt, it muſt be proved by.a witneſs, who compared 


it with the original, otherwiſe there would be no proof of the 
copy, or that it had any relation to the deed. If there be no 
copy, then parol proof is admiffible with reſpect to the import and 


contents of the writing. e Where a copy is offered in evidence, 


ſufficient probability mult be ſhewn to the court, to ſatisfy then, 
that the original was genuine, as well as that it was loſt, before 
the party ſhall be admitted to read it. | 


5. FA fifth general rule of evidence is, that at parol evidence can 
never 


4 1 Jones,, 24s b Edſpin. dig. 789. c Bull. N. P. 294. 4 1 Mod: 4 
e 1 Atk. 446. J Eſpin. dige 787. Bull. N. P. 297. 8 
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never be admitted to explain, controul, vary, or contradict writ- 
ten: but where there is a doubt on the face of the words, reſpect - 
the matters to which they refer, in ſuch caſe parol evidence may be 
admitted to explain ſuch facts. Ambiguities, or doubts reſpecting 
the conſtruction of deeds, are divided into ambiguities that are ſe- 
cret, or not apparent, and ambiguities that are apparent. An am- 
biguity not apparent is, that which ſeems certain and without 
doubt, for any thing which appears on the face of the deed, or 
inſtrument ; but there is ſome collateral matter out of the deed or 
inſtrament, which creates the ambiguity, Where the ambiguity 
is of this nature, parol evidence is admiſſible, for the inſtrument. it- 
ſelf being certain, but the doubt ariſing from ſomething extrinſic, 
extrinſic matter ſhould be admitted, particularly as it fortiſies and 
gives effect to the written evidence. | | 


But where any implication or conſtruction of law ariſes from any 
written evidence whatever, parol evidence may be admitted to ex- 
plain that implication ; for that is not to alter the written jiuſtru- 
ment itſelf, The implied revocation of a will by a ſubſequent mar- 
riage and birth of a child, is liable to be rebutted by parol evidence. 
So where the teſtatrix deviſed her eſtate to her couzin John Clecre, 


and there were both father and ſon, of that name; it was held that 


parol evidence was admiſſible to prove, that the ſon of that name 
was the perſon meant ; for as. the objection aroſe from parol evi- 
dence, parol evidence ought to be admitted to anſwer it. 


An apparent ambiguity is that which appears in the face of 
the inſtrument or deed, and is an omiſſion, and can therefore never 
be fupplied by an averment, for that in effect would be to make 
that paſs without deed, which the law appoints ſhall not paſs With- 
out deed. As where there was a deviſe in a will „but the deviſee's 
name was omitted, it was held that parol evidence was inadmiſſible 


to ſhew who was meant: for that would be to add to the in- 


ſtrument. 


In a ſpecial action of indebitatus aſſumpſit, for part of the price 
for which land was ſold and conveyed by deed, two queſtions a- 
roſe, whether the plaintiff might introduce evidence to prove 
that the land bad not been paid for, contrary to his acknowledge- 


; | | ment 
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ment in the ded, that he had received the conſi deration money ; . 
and whether parol evidence by the ſtatute of frauds and perjuries 
was admiſſible to prove money to be due in conſideration 6f the (ale 
of lands, The court determined that the acknowledgement of 2 
conſideration having been received in the deed, is neceſſary to au- 
thenticate the deed, and eſtops the grantor from deny ing it, but 
is not evidence of the actual payment of the money, ſo that the 
Plaintiſf may prove any ſubſiſting obligation for the money-where. 
by it is ſtill due: and that this contract having been executed on 
. tne part of the plaintiff, is thereby taken out of tlie ffatute, and to 
allow the defendant to take advantage of that ſtatute, would be 
perverting a ſtatute made for the prevention of fraud, to the pro- 
tect ion of fraud. | 


6. 2 As to the point how fa the charuere of witneſſes may be 
impeached on trials it is ſettled, that in the inpeachtnerit of the 
credit of a witneſs, you can only enquire and examine into his gene- 
ral character in reſpect of truth ; but may not be admitted to prove 
particular facts; for every man is ſuppoſed to be capable of ſupport- 
gin the otie, but ir is not likely that he ſhould be prepared to anſwer 
the other without notice. In theſe caſes, the witneſs is not to 
give evidence of his particular opinion, with reſpe@ to the charac-- 
ter of the witneſs, attempted to be impeached from mere perſonal 
knowledge; but what is the common reputation of the witneſs, in 
the general eſtimation of his neighbours and acquaintance. 


A party ſhall never be permitted to bring genetal evidence to 
diſeredit his own witneſs ; for that would be to enable him to de- 
{troy the witneſs, if he ſpoke againſt him, and to make him a good 
_ witnefs if he ſpoke for him, with the means in his own hands, to 
deſtroy his credit if he ſpoke againſt him.” 75 if a witneſs prores 


a fact in the cauſe which makes againſt the party who called him, 
yet the party may call other witneſſes to prove that theſe facts 
were otherwiſe ; for ſach facts are evidence in the cauſe, and the 
other witneſſes are not called directly to diſcredit the firſt ; but the 
impeachment of his credit is incidental and conſecquential only. | 


7. 4 The laſt general rule of evidence is, that if the ſubſtance of 


iſſue be proved, it is mann but this rule in its greateſt extent 
is 


« Bull. 297. Eſpin. ig: 790. 1 this. 
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* coplicable only 1 in b kae founded on torts; for there it is not 


neceſſary to prove the treſpaſs or injury to be done on the day 


alledged : 4 and in action of waſte for cutting twenty aſhes, proof 


that the defendant cut ten is ſufficient, for the iſſue is waſte or 


( 


no waſte. 


in all ations « on RY contracts the day 3s not material, and 
in actions of implied promiſe i it is not neceſſary to prove the preciſe 
ſum declared for. 5 Bur in all actions founded e on expreſs contracts 
whether parol or written, the plainrif muſt prove the contract 


fated! in his declaration, expreſsly as laid; and a variance may be | 


taken advantag ge of under the general iflue ; for his proof muſt cor- 
reſpond with his allegations. « | The plaintiF« declared on an agree- 


ment by the defendant, to deliver him good merchandizable corn; 


proof of an agreement to deliver corn of the ſecond ſort, was held 
not to ſupport the iflne. d The plaintiff declared on a note for 
Weſt-India goods, and the note produced i in evidence was for rum 
and molaſſes, the varianc was held to be ſo material, that the note 
did not ſupport the inne. So i in aſſumpſit againſt ſeveral, a Joint 
contract muſt be provedor the iſſue f is not ſuppor ted. 


"if The plamtiff's proof moſt ae with his title as laid in 


the declaration. g As in action by a Jandlord againſt his tenant 
for negligently Keeping his fire, the declaration was of a demiſe 


for a term of years, and the evidence of a tenancy at will, this va - 


riance was beld to be fatal. 


It has already. dom remarked that one witneſs is « ſiſficient 0 
prove a fact; but as in the courſe of trials a number of wit · 


neſſes are adduced on each fide, whoſe teſtimony is not entirely 


conſiſtent, it becomes neceſſary to adopt ſome general rule to di- 
rect the mind of the tricrs in weighing the evidence laid before 


Where there is an apparent inconſiſtency or contradiction it in the 
retimony of witüeſſes, it is a general rule that ſuch! interpretatiou 
and conſtruction hall be put upon it as to make it agree if poſſible: 
for the law will preſume that every body ſwears the truth, aud that 
no man will be giilty of PO If ſuch conflr action can be given 


a3. 
a Co. Lit, 232, b 1 Fſpin. dig. 141. » Ld. Raym. 9535, d Brewſter vs: 


Dana, Sup. C, 1792, Bull. . 129. F1 Eſpiu dig. 141. f Dovg (. 
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as will reconcile their teſtimonies, it ſhall be preferred to a con- 
ſtruction that will make them diſagree, But if the teſtimony of 
witneſſes be ſo contradictory that it cannot be reconciled, as if one 
_ reſtifies in the affirmative, and the other in the negative, the affirm. 
ative witneſs is to be believed, for it is a general rule, that one 
affirmative witneſs. outweighs ſeveral negatives. The negative 
witneſs can only ſwear that he does not know the fact, the aflirm- 
ative ſwears directly to his knowledge of the fact. Therefore the 
fat which the affirmative ſwears to be true, may be ſo, while the 
other knows nothing of it, and of courſe both ſwear to the truth 


2ccording to their ae In this way, the teſtimony is eaſily | 


reconciled, and the oath ofthe affirmative witneſs is to be relied on, 


Where two perſons are at the ſame place, one ſwears that a par- | 


ticular fact happened, and the other that it did not, this makes the 
contradiction to be more expreſs than if he ſaid he did not ſee it: 
for it is poſſible that their ſituation may be ſuch that a witneſs may 
know with as much certainty that the fact did not happen, as it 
could be known that ! it did: but even in ſuch caſes where the cre- 


dit of the perſons are equal, the affirmative witneſs | is to be be- 
lieved, for the fact may have happened, and the negative witneſs 


did not ſee it, or he may have forgotten it. But the affirmative 
witneſs could not ſee and remember a fact that did not happen, 
he muſt therefore be believed, or be ſuppoſed to be guilty of per- 
jury; while the other may be cleared of any ſuch ſaſpiciott. 


It is a general remark that a negative cannot be proved. 
Where witneſſes ſwear affirmatively to a fact, it will not be ſuf- 
ficient to diſprove it by witneſſes, who deny it ; but it muſt be done 
by proving other facts not only contradictory to it, but inconſiſtent- 
with it, and which ſhew that ſuch fact could not have exiſted. — 
Where witneſſes ſwear to facts that are directly repugnant and. 


contradictory to each other, their teſtimony cannot be reconciled, 


but we maſt have · recourſe to other rules to decide, which is to be 
credited. Thus, iF a witneſs ſwears that he ſaw a perſon commit. 


a certain treſpaſꝭ at a Particular time, and another witneſs fwears 


that he ſaw the fame perion in a different place at a diſtance at the 


Cane time, here the teſtimony of both is affirmative, contradictory 
and e e e | | e 
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Where the number of witneſſes adduced by each party is diffe- 
rent, and their characters and"means of knowledge equal, the great - 
eſt number of witnefles to a fact muſt be relied on, in .preference- 
to the ſinaller. Where the number of witneſſes are equal or un- 
qual, on both ſides, if their characters and means of knowledge 
are different, then the weight of evidence muſt e * 


the following principles. 


1. The general chiradter of witneſſes in point of truth muſt be 
conſidered, and other witneſſes may be called upon either to im- 
peach or ſupport their characters. Where the character of a witneſs | 
is ſupported by the opinion or teſtimony of perſons of credit, that he 
is a man of truth, his teſtimony acquires ſtrength and confirmation. 
But where witneſſes of repute teſtify that the general character of 
the witneſs is not good, and that his teſtimony is not to be relied 
on, the jury ought to diſregard it. But the witnefſes who are cal. 
led upon to ſupport or impeach the character of witneſles, ought to 
be of fair and unblemiſhed reputations: and the effect of their teſti- 
mony will be in proportion to the goodneſs of their character, for 
they may be impeached as well as others. 


2. Thie credit of a witneſs is to be judged of in ſome meaſure 
according to liis ſtate and dignity in life, for men whoſe education 


| and file in life has rendered them reſpectable, and who are in afflu- 


ent or eaſy circumſtances, are ſuppoſed to be more hard to be pre- 


vailed upon to commit perjury, than thoſe who by their l 


are expoſed to the temptation of bribery, 


3. The total indiference of 5 witneſs to the pvint in queſtion, 
will efſentially corroborate his teſtimony ; fer where a perſon is 
particularly comected with, or nearly related to the party, it is 
preſumable that however honeſt he may be, an imperceptible bias 
will be thrown 'on his mind, and he will naturally be influenced to 
tellify as favourable as poſſible for his friend. We may therefore 
in many inſtances refuſe full credit to the teſtimony of an honeſt 
man, tho we believe him to aim at the truth, becauſe of this preju- 
dice which may operate without his knowledge, The truth of this 
remark will be often obſerved where parties call upon witneſſes 


Tom their family, tho perhaps they may agree in the general tenor 


of 
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of the ſtory with indifferent witneſſes, yet a certain prejudice i ir way 
be obſerved will commonly induce them to ſtate ſtrongly thoſe facts 
which they think will operate in favour of their relations, and 


colour thoſe favourably which they think will operate againſt them, 
Where a perion whoſe character is not very good is thus con- 


nected with the party, but little 1 is to be paid. to his teſti 
1 8 


4. The means of 1er and PR Aſtotnment of the wit- 


neſies, will have great weight in confirming their teſtimony. For 


when the witneſs has had the beſt means of knowledge, and can 
give a good account and reaſon for his recollection, and can point 
out the circumſtances that uſually and naturally attend the tranſ- 


action, he is to be credited in preference to one who cannot explain 


the grounds of his knowledge, and teſtifies directly to the mate- 
rial point, without being able to detait the uſual and probable at- 
tendant circumſtances. But still a witneſs in certain caſes 1 is 10 
be diſtruſted if he is more minute and particular i in bis recollection | 
than is probable ; for if the tranſaction be of an ancient date, 
and the witneſs relates ſome trivial circumſtances, which would not 
probably be remembered. for ſo long a time, it is to be preſumed 


JUiat he has fabricated the Rory, and relates ſuch minute circum 


ſtances to acquire credit, 


5. The probability of the ſtory according to the nature of things, 
is mucli to be regarded in weighing evidence. M hen a witneſs re · 
lates facts, which are very improbable in there nature, or attend- 
ed with improbable circumſtances, he is to be ſuſpected, and it 


requires more evidence to convince the mind of ſuch facts, than 


where they are according to the ordinary courſe of things. 


6. The manner in which a witneſs relates His ſtory, will contri- 
bute much to impreſs the minds of the triers with a conviction of 
its truth. It is hardly poſſible to deſcribe that peculiar manner of 
telling a ſtory which is calculated to make people believe it. 
The diſcernment 6f courts and juries in this way may often find 
Nrong grounds to convince their minds. There is a certain artleſs 


aud anailected Air, and a 2 plain concile manner in giving teſtimony 


which 


. 
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which impreſſes the mind with irrifſtible conviction of its truth. 
When a witneſs appears to be impartial, candid, and diſpaſſionate, 
and has a clear underſtanding of the matter, he will be credited ; 
but there are many inſtances where honeſt, but ignorant people 


teſtify in ſuch a confuſed, inaccurate and blundering manner, thar 


their ſtory makes little impreſſic ion on the mind. Where 2 witneſs 
js paſſionate, and vehement, expreſſes himſelf with unuſual confi. 
dence, and makes ſolemn proteſtations that what he ſays is true, he 
ij to be diſtruſted : for where a perſon is confcious that he is ſpea- 


ling the truth, he will have recourſe to no ſuch artifice to enforce 


it: but when he knows he is utrering falſhood, it is natural for 
him to practice ſuch arts to perſuade people to believe him, 


1 the courſe of the a the triers will aſe: find in 
certain collateral circumſtances, which are teſtified, a clue that 
vill jead them with more infallible certainty, than direct evi - 
lence, to the diſcovery of the truth; and by which they may ex- 
plain and correct direct evidence, and aſcertain how far it is to be 
credited. In reſpect of ſuch circumſtances the parties, or the wit- 
neſſes have rarely art and cunning enough to be guilty of miſrepre- 


. ſentaion, and they may often forma train of rope. proof on which 


the mind may r reſt. 


| Hal caſes he whio takes the affirmative fide of the iſſue, is bound 


to adduce ſufficient evidence to convince the minds of the triers of 
its trath, If the other party can produce evidence of equal w eight 
ind credit to counteract it, or can render it very doubtful, the iflue 


maſt be adjudged not to be ſupported: for no man ought to recover 


from another, when his right is rendered very doubtful and uns 

After having explained the rules of the law that are calculated 
in the beſt manner to diſcover truth, we cannot omit to make the 
nelancholy remark, that human teſtimony, the only ſource of truth 
vith reſpect to facts, is ſo corrupt and fallible, that it is too often 
inpoſlible to diſcover i it. Miſrepreſentations frequently ariſe. from 
he weakneſs and f ignorance of witneiles, as well as from their wick: 
edneſs: but as this is the only mode of ſeti ling controverſies, and 
48 ſociety e that there ſhonld be an 1 of diſputes, the 

law 


law has guarded it with the beſt poſſible barriers : and we have 

the conſolation, that tho controverſies are not always ſettled right, 
yet they are ſettled : which anſwers the important end of i preſerving 
25 0 of ſociety. 


8. Of the proceſs of e hh the appearance of witneſſes, Ih 
provided by ſtatute that if any perſon upon whom lawful proceſs, 
or ſummon has been ſerved to appear, and teſtify concerning any 
cauſe or matter depending before any court, and having tendered to 
him ſuch reaſonable fam for his coſt and charges, as having reſpect 
to the diſtance of the place, is neceſſary to be allowed, does not ap. 
pear, having no lawfal or reaſonable excuſe therefor, ſhall for every 
ſuch offence forfeit thirty ſhillings, and pay to the party grieved, 
ſuch damages as he ſhall ſaſtain by reaſon of his default of appear. 
ance, to be recov cred by bill, plaint, or information „ in any court 
of record. 


9. Of Depoſitions. The practice of taking the depoſitions of 
witneſſes to be improved in courts, is unknown to tlie common law, 
and was introduced by ſtatute. | 


When a witneſs is going to ſea or out of the ſtate, lives more 
than twenty miles from the place where the caſe is to be tried, 
or by age, ſickneſs, or bodily infirmity, is rendered incapable of 
travelling and appear ing at court, any aſſiſtant or juſtice of the 
peace may take aflidavits out of court, provided a notification with 
_ reaſonable time, be made out, and delivered to the adverſe party, 
if within twenty miles of the place , or left at the place of his 
_ dwelling, or uſual abode, to be preſent at the time of raking ſuch 
aflidavit, if he think fit. Every ſuch witneſs ſhall be carefully ex. 
amined and cantioned to teſtify the whole truth, and being ſworn, 
the aſſiſtant, or juſtice ſhall atteſt the ſame, with the time of taking, 
and that the adverſe party was preſent, if ſo ; or that a notifica- 
tion was-ſent to him, if ſo ; and ſhall ſeal up the teſtimony and de: 
liver it to the party, or he may deliver it unſealed to the court: 
The witneſs muſt ſiibſeribe the depoſition, and the afliſtant or juſtice 
muſt direct it to the court where it is to be improved. No perſon 
| intereſted ſhall write, or draw up the teſtimony, nor an attorney 
in his client's eauſe, and if the depoſition be taken in any other va), 


or after being ſealed, is broken wet it ſhall be rejected. 
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Witnefſes to wills may be ſworn before the next aſſiſtant or juſ- 
tice of the peace, andthe oath entered on the back of it, which ſhall 
be as effectual as if they appeared before the court in perſon, If a 
perſon refuſe to appear, and give his depoſition, he is liable to 
the ſame penalty as for refuſing to en before a court as a witneſs. 


It has been determingd by our courts that when depoſitions 
are taken out of the ſtate notice ſhould be given to the adverſe, 
party, or to his known agent, or attorney if within twenty miles 85 
of the caption, and if the party himſelf lives out of the ſtate; and 
has a known agent, or attorney in the ſtate, he ſhall be notified, 
That where depoſitions are taken in this ſtate, within twenty 


miles of the adverſe party, who lives out of the ſtate, notice muſt 


be given him to attend at the time of taking, or they will not be 
admiſſible. «When ſeveral are joined in a ſuit, depoſitions cans 
not be improved againſt ſuch of them as are not notified of the tak- 


ng, but each perſon muſt have notice, if within the diſtance the 


ſtatuts preſcribes. ee oo OED 


That where the adverſe party within this ſtate lives more 
than twenty miles from the place of caption, if he has a known 
agent or attorney within twenty miles, ſuch agent or attorney 
muſt be notified: but as this deciſion is clearly againſt the ſta- 
tute, it is not probable that it will long be conſidered as law. 
That a depoſition drawn by the plaintiff, copied by a third perſon 
and afterwards fworn to before a juſtice, the adverſe party cited 
and preſent, and an addition made by the juſtice, might not be read 
excepting that part added by the juſtice. | f That depoſitions are 
aimiſlible in qui tam actions. But this muſt be underſtood to be 
where no corporal puniſhment can be inficted. 


10, Of Demurrer to Evidence. $ If the plaintiff or A 
give in evidence matter of record, or writings, or parol evidence, 
on which a doubt in law ariſes, the other ſide may demur to the 
eridence; otherwiſe if there be a doubt whether the ſact be w ell 
proved ; for the j jury may find it on their own knowledge. 


A 8 to evidence; is an adn of the truch of the fa 


alledged 
« Kirb. Rep. 1 b Moſs vs. Geer, S8. C. 71791. c Kirh. 100. 4 Wi [Hams 


. Fitch, $. C. e Grifwold vs. Griſwould, S. C. 1791 , Moſcs ve, 


Geer, 8. C. 1791. 9 Co. I. it. 72 2 fc. Abr. 126, 17, A'igy, 13. *Rayy 
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alledged by the adverſe party, or an acknowledgment that the evi. t 

| dence produced by him at the trial of the cauſe, is true; but de- di 
nies its nperation and effect in law, and thereupon the party de. to 
murs and prays the judgment of the court: for the fact being 4. of 

| greed on, the judges are the proper expoſitors of the law, and a 
are to determine the ſame, and not the jury: but if a matter of be 
evidence which is thought materialbe offered, and the court diſal- of 
low or over- rule! it, this is a proper matter for a bill of exceptions, | ev 
He that denwrs to evidence ought to confeſs the whole matter a 

of fact to be true, and not refer that to the judgment of the court; Kr 
and if the matter of fact be uncertainly alledged, or if it, be doubt. i 
ful whether true or not, becauſe offered to be proved only by tio 
pPreſumpt ions and probabilities, and the other party will demur | 
thereon, he that alledges the matter cannot join in the demurrer | 
with him, but ought to pray the judgment of the court, that he cle 
may not be admitted to tus demurrer, e will confeſs the It 1 
matter of fact to be true. anc 
The practice i in this ſtate has Deen for the party demurring, to nl 

| ate the whole of the evidence in writing, and pray judgment df 15 
the court whether the ſame be ſufficient to ſupport the iſſue; and Ao 
if there be a joinder in the demurrer, the jury are to be diſmiſſed, by 
Where a demurrer to evidence on the trial of an iffue by the jury dee 

is properly taken, the other party is bound to join by the common | 

law: but on a queſtion whether on a'demurrer to evidence on 4 1 
trial before a juſtice of the peace, the juſtice was bour.d' to compel ing 
the other party to join in the demurrer, « the ſyperior court de- byt 
termined that a party is not compellable to join in'a demurrer to ly q 
parol evidence, and remarked that where an iſſue in fact is pot decl 
to the court, who are judges of law, as well as of fact, the propri- Was 
ety of demurring to evidence, f is very queſtionable. 4 It has allo dit 
been decided, that there is no propriety in demurring to parol e 
evidence, before a juſtice of the peace, as it ſerves but to entangle cour 
his proceedings, and bring a re- hearing of the cauſe before the eſpe 
ſuperior court, upon a partial ſtating of the teſtimony , when the rer t 
queſtions are too tritling for an appeal to the common pleas. 55 
| | EEE. y 

There ſeems to be no propriety in demurring to evidence where f 


the 


„ Bulkly vs. Clark S. C. 1793. 45 Kizþ, Rep. 352. 
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the ine in fact is tried by the court, if the court has final juriſ- 
diction ; but where the facts are unconteſted and the party wiſhes 
to remove the cauſe to a higher juriſdiction, to obtain their opini- 
on, it may be proper to allow a demurrer to evidence, which lays 
a foundation for a writ of error. 4 But the queſtion has lately 
been decided. In the caſe of the town of Hampton, vs. the town 
of Windham, after the parties had agreed on a ſtatement of the 
evidence which was chiefly written, the plaintiffs refuſed to 
join in demurrer ; in conſequence of which, on a motion to the 
court to order it, the queſtion came regularly before the court, 
whether the facts being fairly ſtated, they would compel a joinder | 
in demurrer to evidence, and the court decided that it was op- 
tional with the party and refuſed to compel it. 


This decifion is not only repugnant to the common law, but 
dearly militates againſt the firſt principles of our juriſprudence. 
k is a firſt principle, that the judges are to decide queſtions of law, 
end the jury matters of fact. One of the modes by which queſtions | 
of law are to be brought before the court is, by demurrer to evi- 
dence : if the court cannot compel a joinder in demurrer, there is 
an end of that mode of proceeding : for a party when he knows 
the law is againſt him, will inſiſt on a trial of the queſtion of law 
by a jury, and from their ignorance of the wg "> hope for a 
deciſion in his favour. 


The inconſiſtency of the RON in the cafe cited, is very Y 
ingly manifeſted from the caſe itſelf, All the facts were agreed to 
by the parties, ſo that none were left for che jury to find. The on- 
ly queſtion was whether they were Tufficient in law to ſupport the 
declaration, The conſequence was, that a mere queſtion of law 
was ſubmitted to the conſideration of the jury. They found a ver- 
dit contrary to the opinion of the court, and yet the verdi& of 
the jury muſt ſtand ; for the facts not appearing of record, the 
court cannot reviſe or correct the erroneous opinion of the jury 
reſpecting the law; but if they had compelled a joinder in demur- 
rer tothe evidence, the facts would have been before them, and they 
could have decided with reſpect to their legal effect That ſ. yſteni 
if juriſprudence muſt be defective, where the jury can decide a 


1 | _ queſtion 
> Town of Hampton, vs. Town of Windham, 1 8 | C 1795. 
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queſtion of law contray to the opinion of the court ; and there | is no 
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mode by which it can be reviſed and corrected. It is making the 
jury final judges f in points of law over the head of the courts, and 
is 173 the boundaries between the provinces of the Judges 
and | jury. 

2 A demurrer to evidence admits the truth of every concluſion 
of fact, which the jury could have inferred from the evidence de- 


murred to, and the only queſtion for the conſideration of the court, | 
is whether the evidence is ſufficient to ſupport the iflue ; and in 


their judgment they muſt decide whether it be ſufficient or inſuf- 
ficient. 5 By the Engliſh law, on a demurrer to evidence the 
party cannot take advantage of any objection to the pleadings : 
but as our mode of proceeding is different in reſpect of aſſeſſing 


damages, I preſume on a demurrer to evidence, the party may 


take advantage of any defect 1 in pleadings, in the ſame manner as 
he can in an iſſue in fact put to the court; and that if the court 
find the evidence ſufficient to ſupport the iflue for the plaintiff, yet 
if the declaration be inſufficient, judgment will not be rendered 
in his favour, In caſes where judgments are rendered upon a 
ddemurrer to evidence in favour of the plaintiff, damages will 
be aſſeſſed by the court, in the ſame manner as in caſes of default. 


* When the parties have cloſed their evidence, the council for the 


party that takes the iſſue, opens the cauſe, and begins the argument. 
He is followed by the council of the oppoſite party, and the argu- 
ment is cloſed by the council on the fide that opened the cauſe, 


The judge then publicly gives the charge to the j Tory. Be 


ſtates the caſe, and the evidence, with the arguments of the council, 
of each party, both with refpe& to the facts and the law. The 
eourt give no opinion with regard to the points of law ariſing in 
the caſe, nor does the judge give them any direction how to find 
the verdict, but the whole caſe is committed to them as relative to 
the law'arifing out of the na, as well as the facts themſelves, 


The 3 jury then retire > fome private apartment es the care 
of ſome officer appointed by the court, uſually a conſtable of the 


town where the court lits, and Os deliberate upon the ſubject. 
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ſorors are not confined in this ſtate in the manner they are in Eng- 
land; but have liberty to eat, and drink, and go where they pleaſe: 
but may not converſe with any perſon about the cauſe under conſi- 
deration, or take any new evidence, or inform what the verdict is 
till it is given up in court. They muſt unanimouſly agree upon a 
rerdict, which is in many inſtances productive of delay, and may 
give an obſtinate juror the power of controuling all the reſt. If 
the jury cannot agree on a verdict, our courts have never adopted 
any coercive meaſures, but have taken back the papers. 


After un jury have agreed upon a verdict, they return it into 
court, and if the parties appear, the verdict is delivered to the 
clerk, and read publicly. If it is approved of, and accepted by 
the court it is ordered to be recorded; but if a majority of the 
court diſapprove of the verdict, they may return them to a ſecond, 
and a. third conſideration ; but on a third conſideration if the jury 
alhere to their firſt verdict, the court muſt order it to be recorded. 
When the court return the jury to a further conſideration of the 
cauſe, they give their reaſons at large with their opinion, both with 
reſpect to the law and the facts. It may therefore be oonſſdered 
334 principle of our juriſprudence that in all iſſues in fact tried by 
the jury, they are equally the judges of the facts, aud the queſtions . 
of law involved in the facts: and that when the court diſſent from 
the verdict of the jury, they have equal right to give their 
on in reſpect of the facts, and the law. 


This is a defect in our Jodicial tyſtem. The court ought to have 
the power of directing the jury in points of law ; and tho they 
now have an opportunity to give them their opinion on returning 
them to a further conſideration, yet this is after the jury by their 
ſerdict have formed their opinion, when there is danger that the 
natural obſtinacy of the human mind, in adhering to opinions once 
formed, will induce them to diſregard the opinion of the court, and 
vien it. is apparent that if tlie court ever ought to give their opi- 
mon to the jury with a view to influence their determinations, it 
dught to be before they have agreed on a verdid& : fot it is highly 
inproper to leave the jury Waise and uninformed in regard 
| principles of law, till they have made up their judgment, and then 
| a Te 
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to give them information and inſtruction, with a view to induce 
them to alter their judgment. Verdict are either general or ſpe. 
cial, A general verdict muſt find expreſsly, clearly and certainly, 
all the facts whith are put in iſſue, or muſt negate them all. It io 
not neceſſary that the verdict ſhould be in the very words of the 
iſcue, but it muſt find or negate all the facts ſubſtantially, or it will 
be ill. A ſpecial verdict is to find all the facts in the caſe, and ſub- 
mitting to the court the queſtion of law ariſing upon them. If the 
law be ſo in ſuch a point, then they find for the plaintiff with certain 
damages to be expreſſed, but if the law be otherwiſe, then for the 
| defendant. A jury are never bound to find a fpecial verdict, but 
may take it upon themfelves to judge of the law, as well as the 
facts, but where the matter. of law is obſcure, and they cannot 
clearly, and ſafely give a poſitive verdi&, they may find the facts 
ſpecially, and the court will determine their 1 80 ee 


— 
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Arr the verdict of che} jury is recorded, judgment of courſe 
is rendered upon it by the court, unleſs the verdict be ſet aſide 
and the judgment arreſted or ſtayed, for cauſes next to be enume- 
Yared. 1 | | „ 

1. judgment may be arreſted for the inſufficiency of the de- 
claration. Tho the plaintiff has proved his declaration to be true, 
yet if he has not ſtated ſuch facts as will entitle him to recover, and 
on which the court are warranted to render judgment, he muſt fail 
in his action. It is a general rule that the exceptions taken to a 
declaration under a motion in arreſt, ſhall be fuch as would have 
been ſufficient on a demurrer ; but that every exception which 
would have been good on a demurrer, will not be good under a 
motion inarreſt ; for there are many defects in a declaration which 
are aided and cured by verdict. It is a matter of conſiderable Nie 
cety to diſtinguiſh what exceptions can be taken advantage of unde 


a motion in . and what defects are aided by verdict. 
4 


23 Black. Com. 
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A defect in the declaration which is excepted to after verdict, 
ought to be material and ſubſtantial, and not matter of form, or 
ome cireumſtantial miſtake. The defect muſt be in a point eſſen- 

tial to the action, as where the plaintiff not only ſtates his title in 
adefective manner, but ſets forth a title which is wholly defeQtive 
in itſelf, If from the facts ſtated, it appears that the plaintiff has 
no right of action, it may be taken advantage of in arreſt. If the 
plaintiff brings his action for the defendant's calling him a Jew, or 
for peaking words not actienable, tho the jury find the defendant 
guilty of ſpeaking the words, yet judgment muſt be arreſted. But 
where it appears from the declaration, that the facts are of ſach a 
nature, that the plaintiff has right of action and that the declara- 
tion is defective merely in point of form, or there is an omiſſion of 
ſome particular circumſtance which is eſſential to be proved to ſup- 
port the action, then ſuch defect ſhall be aĩded by verdict. If in an 
action of treſpaſs, the declaration does not ſtate the treſpaſs to have 
been done on ſome particular day, tho this would have been ill on 
demurrer, yet it is ſuſſicient after verdi&, becauſe the court will 
intend that ſufficient proof was offered to the jury of the facts, and 
the defendant ſhall not be admitted to unravel the whole proceed- 
ings and take advantage of an omiſſion which he might have done 
at an earlier ſtage of the caſe. So in an actiòn of treſpals for tak- 
ing away any article of perſonal property, if the plaintiff ſhould 
not aver the value of it, this would be ill on demurrer, but cured 
by verdict ; becauſe the court will intend that the value of the ar- 
ticle was proved to the ſatisfaction of the jury. 


In any other part of the pleadings which are defective, advan- 
tage may be taken by a motion in arreſt, in the lame manner as to 
the declaration. | | : | 


2. Where the iflue found bye the verdict is immaterial, judg- 
ment may be arreſted : for if the fact put in iſſue, is ſuch that it 
does not decide the controverſy between the parties, the verdi& of 
2 jury cannot aid it; but if the iſſue be informal only, then it is cu- 
red by verdict. As where an action was brought againſt the de- 
fendant a juſtice of the peace, for iſſuing a writ of replevin, with- 


unt taking legal and ſufficient bonds, he OY that the perſon 
| | recognized 


4 Kirb. Rep. 139. 
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| recognized to proſecute the replevin was poſſeſſed of ſufficient pro- 

perty in Hartford, on which iſſue was taken and verdict for the 
plaintiff, but jadgment was arreſted becauſe the iſſue was immate. 
rial; for tho it was found that the ſurety had not ſufficient eſtate 
in Hartford, yet if he had elſewhere, it would have juſtified the 
defendant, and this did not appear from the verdict. 


3. © A verdict may be ſet aſide where it appears hae the court 
have no juriſdiction, As where the declaration counted upon a 
promiſe to pay ſixteen pounds twelve ſhillings, and demanded thirty 
pounds in damage, the verdict was ſet aſide in the ſuperior court, 
becauſe the matter in demand was below their juriſdiction, | 


4. 4 A verdi& may be ſet aſide and judgment arreſted on ac- 
eount of a defect in the verdi& itſelf. A verdict ought to find or 
negate all the facts put in iſſue, If it finds only a part, omitting 
ſomething material, or if it varies from the iſſue in point of fb. 
ſtance, it is bad: but if the verdict finds more than is put in iſſue, 
this is ſurpluſage, which will not vitiate it. The verdict muſt find the 
facts put in ifſue with certainty and wer rig Chee or it will be ſet afide, | 


Where che] jury find a verdict contrary to a matter of e or 
* or what is admitted by the pleadings, it is bad. A verdi& 
cannot be ſet alide, becauſe the jury have found contrary to law or 
evidence; for by our practice they are ſo far conſidered as being 
judges botli of the law and the facts, that courts have not been 
admited to ſet aſide verdicts, becauſe contrary to their opinion. 


5. A verdict may be ſet aſide for miſbehaviour in the jurors, or 
in the parties. 4 The jurors are to found their verdict upon the 
evidence given in court, and have a right to rhe papers, and exhibits 
adduced on trial; but if they admit any paper material or any evi 
dence not given in court, their verdict is bad. So if they ſend for 
and re-examine a witneſs improved on the trial, it vitiates the 
verdict, If they converſe with either of the parties, or any other 
perſon upon the matters relating to the cauſe on trial, or if they 
inform their opinion before the verdict is returned into court, their 
verdict muſt be ſer aſide.— 4 Where a juror when the caſe was 
under conſideration related to a perſon the whole Rate of the proof 


on 


a Kirb. 351. 6 Bac. Abr. title verdict. c Kirb. 223. 4 4 Bac. Am 
tit. verdict. e Dau vs, Roberts, &. C. 178 
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on both ſides, judgment was arreſted ; for the court ſaid, that the 
only guard upon jurors is their oath, and if they are allowed to 
leap over that bound, and enter into converſation with others vpon 
the merits of the caſe, the purity of trials by jury, the great 


fountain of liberty and juſtice, may in time become corrupted. 2A 
verdict ſhall be ſer aſide where the jurors have recourſe to any mat - 


ter of hazard, to decide which way they will find it, or what da- 


mages ſhall be given. # Thus where the jury being divided in opi- 


nion as to damages, agreed that each ſhould mark on apiece of pa- 
per the ſom he thought proper, and that ſuch pieces of paper ſhould 
be put in a hat or box, and that all the ſums ſhould be added together, 
divided by twelve, and that the product ſhould be the rule in dama- 
ges, the verdict was {et aſide on the principle that in trials noth- 


mg ſhould be determined by chance. 


c Regularly the jurors muſt all agree in the yerdict ; but where 
any do not agree but aſſent to return it into court, becauſe the reſt 
vill not agree with them, they ſhall not be admitted on a motion 
in arreſt, to ſay that they did not agree to the verdict, 


dA verdict cannot be ſet aſide, becauſe the jury have miſappre- 
bended the legal conſequence of it; as where in an action of ſlander, 8 
ſome of the jury agreed to a verdict for a ſum in damages, under 
forty ſhillings, on the idea that full coſt would be given, this was 
adjudged inſufficient to arreſt the verdict. Nor can a verdict be 
{et aſide, becauſe the jury have found too high, or too low damages; 
br this is properly within their diſcretion, If either of the parties 
treat or attempt to influence the jurors, or ſuppreſs any material 
paper or exhibit, given in evidence, or deliver to them a material 
papernot read in evidence, or excluded by the court, if the verdict 
be in his favour who has been guilty of ſuch miſconduct, it ſhall be 
ſet aſide, 


In all caſes of motion? in arreſt, for any deſect in the pleadings or 
in the verdict, the matter is apparent on the record: but where a mo- 
tion in arreſt is made for the miſbehaviour of jurors and parties, the 
fits are not apparent on the record; tl.e parties are therefore admit - 
ted to ſtate ſuch facts as the grounds of their motion, and if denied, 


be court will e to enquire of witneſles with reſpe& to their 


truth . 


| #2 Ley, 205. Bund. 57. a Warner vs. Robinſon, 8. C. IN c Kird, 
al. 4 ldem, 212. 
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truth, and if found true; or if the praties demur, they will render 


judgment according to the nature of the tranſaction. If the party 
denies the facts to be true, he need not traverſe ; the court will en- 
quire and find the facts, and render judgment accordingly, but i 
he acknowledges the the facts to be true, he may then demur. But 
it muſt be obſerved that the miſbehaviour of jurors and parties 
are the only matters not apparent on the record, which are admitted 
in motions in arreſt. 4 Frequent attempts have been mad eto bring 
up on motions in arreſt, the material facts and points in a cauſe 
_ decided by the jury; but the courts have invariably adjudged, that 
after a general verdict, they cannot reſort back to the evidence on 
vhich the verdict was founded, to ſet it aſide, but muſt render 
judgment according to the facts found : tho they may be clearly of 
opinion that the verdict is repugnant to law and evidence, 


| A repleader js to be awarded in all inſtances where the judg- | 


ment is arreſted from a defect that can be amended, or avoided : 
but where it is for a defect that cannot be cured, as the inſufficiency 
of the declaration, no repleader can be ordered. Where the iſſus 


was immaterial, a repleader will be ordered, becauſe it may be ſup- 


| poſed that a material fact may be put in iſſue. So where judg: 
ment is arreſted for ſome defect in the verdict, or miſbehaviour it 
the jurors or parties, a repleader will be ordered, and in all inſtan- 
ces of a repleader, the pleadings commence anew. | 
Where iffves in fact are put to the courts to determine, no motion 
in arreſt can be made; for the court immediately en finding the 
facts render judgment, and there is no intermediate time in which 
the party can move in arreſt : but when the ifſue is on trial by 
the court, they may take into conſideration, not only the evidence 
with reſpect to the facts in conteſt, bur alſo all matters apparent on 
the record which are proper grounds of arreſt, and which might 
have been taken advantage of on motion after verdict, and ren. 
der judgment according to law: In theſe caſes, let the proof be as it 
will, the iſſue muſt be found in his favour who is entitled to a judg 
ment upon the pleadings. If on the general iſſue, every fact ſtated 
be proved, yet if the declaration be inſufficient, the court muſt find 
the iſſue in favour of the defendant ; becauſe the plaintiff is not entito 


led to. a judgment, tho he has proved his allegations. Gals 


C Kirb. Rep. 61, 142. 273.1 277. 
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OF JUDGMENT AND NEW TRIALS. 


| UDGMENTS are either interlocutory or final, Interlocutory 
jndgments, are given in ſome middle ſtage of the cauſe, and final 
judgments, are rendered in the termination of the ſuit. © 


Judgment is the ſentence of the law, awarded and pronounced 
by the judges, after due enquiry, deliberation, and conſideration, 
according to the eſlabliſhed rules of law and the invariable princi- 

ples of juſtice. 


Judgments, may be rendered upon demurrer, N default, | 
confeſſion, nihil dicit, and nonſuit. 


1. In demurrers, the facts are confeſſed and the law con- 
troverted, and the court on determining the principle of the law 
muſt render judgment in his favour, who has the law on his ſide. 


2. The verdict of the jury, aſcertains the facts in diſpute, and 
the court muſt render judgment for him in whoſe favour the facts 
are found. | 


3. When the defendant makes default of appearance, he ac- 
knowledges the law as well as the facts, to be againſt him, and 
judgment muſt be rendered by the court accordingly. 


4. In caſes of debt, and in ſuch caſes only, the party may not 
only confeſs a judgment againſt himſelf before an aſſiſtant or juſtice 
of the peace, but he may do the ſame in court. 


5. Where the defendant appears, and refuſes to plead, or to 
make any anſwer, judgment may be rendered againſt him upon 


nihil dicit, becauſe he ſays nothing. 


6. When a plaintiff withdraws his action, or becomes nonſuit, 
jadgment may be rendered againſt him in favour of the defendant 
for his colt, which is no bar to a future action. 


It is painful to obſerve the great number of judgments rendered 


by juſtices of the peace, which are reverſed by tlie ſuperior court, 


merely on account of the ee and irregularity of of the entry 
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and record of the judgments ; when a very little legal kill i 
fifficient to avoid ſuch errors, and prevent much needleſs litigation 
and expenſe. I ſhall therefore lay down a few general rules, 
which are calculated for courts of that ee 825 Which 
would otherwiſe be unneceſſary, 


Juſtices of the peace ought to require the pleadings to be re- 
gularly cloſed ; but if the parties have not ſufficient kill, the jul. 
tice ſhould make an entry of their pleas, whether it be a demurrer 
or the general iſſue, ſo that they may know the queſtion to be tri- 
ed. When the pleadings cloſe in a demurrer, either to the dech- 
ration, the plea, replication, or rejoinder, the court muſt always 
give their opinion, as to the ſufficiency or inſufficiency of that 
part of the pleadings to which a demurrer is taken : for inſtance, 
if the demurrer is taken to the declaration, they mult fay, that 
the declaration is ſufficient, or inſufficient, according to their opiai- 
on. If they find the iflue in law, or demurrer in favour of the 
plaintiff, they muſt after deciding that point, proceed to conſider 

and give judgment, that the plaintiff recover ſuch ſum of debt, or 
damages, as they may think juſt with his coſt. If determined in 
RE of the defendant, then judgment muſt be renderd for his colt. 
As for inſtance in a demurrer to a declaration, This court is 
of opinion that the plaintiff's declaration is ſuthcient and therefore 
conſider and give judgment, that the plaintiff recover of the de- 
fendant, ſuck ſum in debt or damages with his coſt,” or otherwiſe, 
«This court is of opinion, that the plaintilF” s declaration is inſuffi- 
cient, and conſider, and give judgment, that the defendant recover 
his colt,” and in like manner, to the plea, replication, or rejoinder, 


Where an iſtue in fact is cloſed, the court muſt always expreſsly 
find or negate all the facts put in ifſue, If it be the general iſſue 
of owe nothing, did not aſſume and promiſe, or not guilty, in all 
theſe caſes, the court mult ſay, that this court is of opinion, that the 
defendant, does or does not owe; did, or did not aſſume and pro- 
miſe ; is, or is not guilty in manner and form, as the plaintiff ir 
his declaration has alledged, and therefore conſider and give jadg⸗ 
ment, that the plaintiff recover of the defendant, ſuch ſum in debt 
or damages with Lis coſt; or if the idue be for the defendant, then 


lor 
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for him to recover his coſt, So if there be ſpecial pleadings and a 
rraverſe of ſome particular facts, then the court muſt find or negate 
every fact put in ifſue, and proceed to render judgment according 
to their finding of the facts: but they may in no caſe generally 
give judgment for one party or the other, as is often the caſe; but 

they mult always anſwer the pleas, and give judgment accordingly. 


When judgment is rendered upon a verdict, it muſt be for tlie 
preciſe ſum in damages found by the jury, when on confeſſion, the 
parties? agree on the ſum; but when judgment is rendered on de- 
murrer, default or nihil dicit, the court mult afſeſs the damages. 

Where the action is founded on a contract, and is for a ſum certain, 
without any diſpute reſpecting the ſum due, the judgment is a matter 
of courſe ; but if there have been payments, or if either party diſ- 
pute the ſum, for which judgment ought to be rendered, the regular 
method is to move the court, to be heard in damages, in which caſe, 
they may make all proper enquiries of witneſſes, reſpect ing the true 
and juſt amount of the debt, and render judgment for ſuch ſum as 
they ſhall find to be due. But if there be no motion to be heard in 
damages, the court ought not to render judgment for the whole 
{1m demanded, if that is more than appears to be due from the de- 
claration. « As where in an action of aſſumpſit for ſixteen ſhillings, 
and d-manding thirty ſhillings damages, the juſtice of peace ren- 
dered judgment on default, for thirty ſhillings, but the judgment 
was reverſed, becauſe it was apparently for more than was due- 


In the caſe of an abſent debtor, execution was granted wich- 
out the creditor's lodging a bond, as required by ſtatute ; on writ 
of error the judgment was reverſed, becauſe it ought to have 
been, that execution be granted upon the e s lodging a bond 
agreeable to the ſtatute. | 


Where the action is founded on a tort, as treſpaſs, aſſault and 
battery, or flander, if on demurrer, jadgment be rendered againſt 
the defendant, or if he refuſes to plead, or makes default of appear- 
ance, then judgment may be rendered again!t him, for the ſam de- 
manded by the plaintiff, unleſs he moves for a hearing in damages, in 
which caſe, the court may go into an enquiry of witneſſes with re- 


ſpect to all facts which are neceſſary and proper, to enable them to 
15 | ' _._aſcertain * 
« Lewisrs, Lawſon, 8. C. 1791, 6 Strong vs, Mcacham, 5. C. 1792. 
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aſcertain the damages, and then they will render judgment fy 


ſuch ſum as they ſhall judge to be juſt and reaſonable. 


Our courts pofleſs the ſame power to aſſeſs damages, as a jury id 
England, upon a writ of enquiry, iflued to the ſheriff for that pur. 
poſe. there, in theſe caſes, the court muſt iſſue a writ to the ſhe. 


_ riff, commanding him by twelve men to enquire into the damages 


and make return to the court; which proceſs is called a writ of 


enquiry, the ſheriff ſits as judge, and there is a regular trial by 


twelve jurors, to aſſeſs the damages. This mode of proceeding 

muſt be productive of expence and delay, and the practice of this 

ſtate, introduced by our courts, without the authority of a ſtatute, 

of aſſeſſing the damages themſelves, without the inter vention of a 

jury, is one of the many inſtances in which we have improved up: 
on the common law of England, | 


Tt is a general rule: that the party in whoſe favour judgment is 
rendered, is entitled to coſt : but to this there are ſome exceptions, 
c When judgment 1 is arreſted for the inſuthciency of the declaration, 
the defendant ſhall not be allowed coſt, becauſe he might have de- 


murred in the firſt inſtance, and ſaved the expence of a trial by the 


Jury. 

2 It is alſo enacted by ſtatute, that in actions of treſpaſs, aſſault 
and battery, and treſpaſs upon the caſe, in the ſuperior and county 
eourts, (except only where the title, or inheritance, or intereſt of 
land, or freehold eſtate, be the principal matter in queſtion,) if the 


court or jury find damages under forty ſhillings, the plaintiff ſhall 


recover no more colt than damages, unleſs the act ion be removed 
by the appeal of the defendant, from an aſſiſtant or juſtice of the 
peace, to the county court, or from the connty, to the ſuperior 
court, when the plaintiff ſhall recover full coſt, if he recovers any 


damagcs. 


It is evident that the legiſlature at the time of paſſing this Jaw 
had no idea of the extent of the words treſpaſs on the caſe ; for it 
WII! comprehend all actions founded on torts, without force, and 
all actions founded on contracts, excepting the original ſpecific 
actions of debt, covenant and account. Our courts have never e 
tended 


© Kirb. 218. 4 Statutes, 7. 
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t for [ended it ſo far, and it is uncertain to what actions they would 
apply it. it has been determined, that an action bronght by a 
parent, for expences incurred in taking care of a child, wounded 
ry by the defendant, comes within this ſtatute, and that no more coſt 
Pur- than damages ſhall be allowed. F In an action of trover for an ex- 
lie- | ecution, the caſe was, that after the bringing the action, and before 
Ice trial, the ſame came into the hands of the plaintiff, and the jury 
rit of found a verdict for the plaintiff with twelve ſhillings damage only, 
il by and the queſtion was, as the execution was for a much larger ſum 


ding 
f this 


tute F 


than forty ſhillings, whether the plaintiff ſhould recover more coſt 
than damage. The court allowed full coſt, on the idea that tho he 
recovered but twelve ſhillings, which was the ſpecial damage, yet as 
tie diſpute reſpected an execution for a large ſum, which he might 
| ups be conſidered as recovering by the ſuit, he ought to be allowed 
full coſt. 


of a 


ent is 


5 Tho this deciſion is equitable, yet it is clearly againſt the letter of 
ions. 


the ſtatute, and points out the expedients to which courts muſt reſort, 
to evade the injuſtice of that ſtatute. The legiſlature ought therefore 
to repeal it, and by ſtatute explicitly deſignate the actions in which 
no more coſt than damages ought to be allowed, and to confine the 
| ſtatute to ſuch actions, where the public good may be promoted, and 
fault needleſs litigation prevented before the higher courts, by ſubject- 
zunty. ing the party to a loſs of his coſt, who will proſecute a trifling 
eſt of and frivolous action: but ſuch a regulation, ought not to com- 
ir the prehend thoſe actions, where matters of large value may be in con- 
ſhall telt, tho the ſpecial circumſtances of the caſe may be ſuch, that 
oved ſmall damages only ought to be allowed. 


ff the 


Yerior 


tion, 
e de- 
y the 


When the defendant appeals on a judgment given on a plea in 
abatement, and ſhall not make good his plea by the judgment of 
that court towhich he appeals, coſt ſhall be awarded, and execution 
lied againſt him, however the caſe may finally iſſue. 


'S any 


S law 
for it 
>, and 


It has been Anand! that on final judgment in favour of the 
plaintiff, after abatement and amendment of the writ, he ſhall reco- 
ver no coſt antecedent to the amendment, excepting, writ, duty, 


ecifle 
and officer's fees, 


er e. | : | | 
zed | | | PL 6 New 
 Kirb, F Brick, &c. vs. Reed, 8. C. 1789. g Statutes, 2. b Kirb. 89. 
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New trials were originally grantable ouly by the general aſſembly, 
but for public convenience, it has been provided by ſtatute, / that 
the ſuperior and county courts ſhall and ma y as occaſion ſhall re. 
quire and they judge reaſonable and proper, grant new trials of cau. 
ſes. that ſhall come before them, for miſpleading, or for diſcovery of 
new evidence, or for other reaſynable cauſe appearing, according 
to the common and ulual rules and method in ſuch caſes, 


It is by virtue of this ſtatute, that the ſuperior and county courts 
polleſs the power of gr anting n ew trials, and no other courts poſ- 
{es that power. | 


The proper mode of application to courts to obtain a new trial, js 
by petition, ſtating the ſubſtance or reciting the former action, with 
the reaſons of the application ; upon which, a notification ſioned by 
proper authority is iſſued, and ſerved upon the oppoſite party, by 
leaving with him, or at his place of abode, a copy of the pe- 


tition and citation. 


The petition ought to ſtate the material points on which the caſe 
was decided, and the particular grounds of his application, ſo that 
the court may ſee how far they are effential, and WA affect the 
merits of the caſe. ; 


When the foundation of the application, is a diſcovery of new 


evidence, the petition ſhould contain the ſubſtance of the evi- 


dence offered on tle trial of the action, and alſo of the new diſ- 
covered evidence, ſo that the court may judge whether if true 
it would be material and ſufficient to turn the cauſe in favour of 
the applicant. Regularly, every new witneſs onght to be namedin 
the petition ; but if the petitioner produce witneſſes, who are nam- 
ed, and they teſtify, he may then adduce other witneſſes, who can 
teſtiſy ſabſtantially to the ſame matters, as the other: but if wit- 
nefles are named, who are not admitted to teſtify, witneſſes not 
named cannot then be admitted. Zz Where wit neſles are offered 
to the ſame point, ſome of which are, and ſome are not named, it 
zs indifferent which firſt teſtifies. 


The evidence muſt not only be material, but it muſt be new diſ- 

covered, and ſuch as the party could not have obtained by proper 

| attention 
4 Dowd vs, Peltony S .. 1794. 
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attention : for a new trial ſhall not be granted for evidence which 


{ might have been obtained on the former trial, or on account 


of evidence diſcovered after the trial, which by uſing due di- 
ligence might have been diſcovered before. Therefore in a peti- 
tion for a new trial, a witneſs was offered, and it appearing that 
he might by the uſe of due diligence, have been diſcovered and ad- 
duced en the former trial, he was rejected by the court. 


When an application for a new trial is made on the ground of 
niſpleading, the petitioner muſt fate the plea which he wiſhes 
fr an opportunity to make, ſo that it may appear to the court, 
that it would be ſufficient to ſave his cauſe, for if it appears, that he 
Jas loſt his cauſe by miſpleading, yet if he cannot makea better 
plea, a new trial will anſwer no purpoſe, and therefore will not be 
granted. New trials for miſpleading will be granted, in caſes 
not only where the party has been guilty of ſuch a miſtake, that he 
has not fairly tried the queſtion on which he intended to reſt his 
cauſe, but alſo in caſes where he has misjudged with regard to the 
point, on which he ought to have reſted it. Thus where the de- 
ſendant relied on a plea of tendry, and did not aver that he always 
food ready to pay the money, for which the plea on demurrer was 
adjudged ill. This was a miſpleading, by which he failed to try 
the point, on which he reſted, his defence, and of courſe was a 


good ground for a new trial. So in an action for erecting a dam 


Þ high that it overflowed the plaintiff's land, the defendant 
pleaded a ſpecial matter on which he relied for his juſtification, 


which queſtion on demurrer came fairly before the court, and was 


judged againſt him, He then petitioned for a new trial, on the 
ground of miſpleading, becauſe in his demurrer he had admitted the 
fact of overflowing the land of the plaintiff, by raiſing his dam to a 
tertain height, which fact he averred was not true, and that he had 
niſpleaded by admitting it to be true, and prayed for a new trial 
that he might traverſe the fact, which was granted. 


The petitioner muſt ſhew, not only how he ought to have plead, 
but alſo that he is able to ſupport his new plea, that his defence 
Suflicient in point of ſubſtance, and true in point of fact. 


The 
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The diſcovery of new evidence, and miſpleading, are the gronndg 
of new trial expreſsly mentioned by ſtatute, and there is a ge- 
neral authority given to the courts to grant new trials for other 
reaſonable cauſe, This power may be extended fo far, that in 
all caſes where judgment has been rendered againſt a perſon, and he 
had no opportunity of a trial, or had not a fair trial, withont any 
neglect or default on his part, and he can ſhew to the court reaſon. 
able cauſe for a new trial, with grounds ſuihcient to ſatisfy them 
that judgment crit to be in his favour, they 8 grant him a 
new trial. 


A new trial cannot be granted, becauſe the verdict was againſt 
law or evidence, or becauſe the damages were unreaſonable or 
exceſſive. Where the parties make a ſubmiſſion to arbitrators by 
rule of court, and an award is made, a new trial cannot in ſuch 


caſe be granted. 


Z In an action on note, the defendant pleaded uſury in bar, 
which being decided againſt him, he petitioned for new trial, on the 
ground of miſpleading, and ſtated that he ought to have filed a con: 
plaint in equity. The court of common pleas granted a new trial, 
and on a hearing expunged the intereſt of the note, but on writ of 
Error the judgment was reverſed, becauſe the court had no ripht 
when a defendant had elected to place his defence upon a diret 
charge of uſury, to permit him to reſort to a bill in equity, and 
which would not according to the ſtatute, be filed on the ſecond 
day of the fitting of the court. . 


Whenever it is apparent on the face of a petition, that there are 
no ſufficient reaſons for granting a new trial, the reſpondent may 
plead in abatement, which is in the nature of a demurrer : ſo he 
may plead any other proper matter in abatcment, as want of ſer- 


VICE. 


If the plea i. in e is over ruled, or if noue bs offered, it is 
the practice to proceed to the hearing of the petition, on the mer- 
its, without any plea or anſwer on the part of the- reſpondent. 


A court ſhou!d never grant a new trial, when it appears that 
ſubſtantial juſtice was done in the former trial, nor ſhould tbey 


gr ant 


b Fleming vs. Bates, 8. C. 1789. 
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grant a new trial upon a ſtri& rigid conſtruction of the law, con- 
trary to the apparent quity of the caſe. No time is limited 
within which new trials may be granted, and they are alwavs gran- 
ted after judgment has been rendered, Which is contrary to the 
Britiſh practice, where new trials are uſually granted on motion 
after verdict, and before judgment, and commonly becauſe the ver- 
dict is againſt law or evidence, or the damages unrealonable, or 
exceflive, or where the judge has miſdirected the jury. 


CHAPTER TwENnTY-THikD. 


Of WRITS OF AUDITA OUERELA, AND WRITS OF 
ERROR. | 


A, audita querela, i is where a defendant 1 90 whom judg- 
ment is recovered, and who is therefore in danger of execution, 


or perhaps in execution, may be relieved upon good matter of 


diſcharge, which has happened ſince the judgment; as if the plain- 
tif has given him a general releaſe, or if the defendant has paid 
the debt to the plaintiff, without procuring ſatisfact ion to be en- 
In theſe, 
and like caſes, where the defendant has good matter to plead, 


tered of record, or to be indorſed on the execution. 


and has had no opportunity, an audita querela lies in- the nature of 
abillin equity, to be relieved againſt the oppreſſion of the plaintiff. 
| alſo lies for bail when judgment is againſt them by ſcire facias, 
to anſwer the debt of the principal, and it happens afterward, that 
the original judgment againſt the principal is reverſed, for here 
the bail after judgment had againſt them have no opportunity to 


plead this ſpecial matter, and therefore they ſhall have redreſs by 
audita querela. : 


Where actions are brought on joint contracts againſt ſeveral de- 
{endants, part living in this ſtate, and part in ſome other, notice 
to thoſe who live in this ſtate is ſufficient to bring the action to 
rial, and thoſe who live out of the ſtare, if injured, may be relieved 
by audita querela. 


This writ is not a matter of courſe. It can be granted only by 
N n | the 
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the court who rendered the judgment, if in ſeſſion, and if not, by 
the chief judge of the court; and in all iaſtances, the court are 
bound to enquire, and ſee if there are good grounds to grant the 


ſame, which muſt be ſigned by the chief judge. The writ con- 


tains the ſubſtance of the complaint, and a command for the party 
to appear before the court at the next ſtated term. 
tion on the original judgment be not levied, this writ will be a 
ſoperſedeas, If the parties appear, they may proceed to trial of 
the queſtion in diſpute, in the ſame manner as in other actions. 
If the execution has been levied and collected, and the plaintiff 
prevails in the action, he will recover all his damages: if the ex- 


ecution has not been levied, and the plaintiff does not prevail, then 


the execution will remain in force, and may be collected, but if 
the plaintiff prevails, then the execution will be declared and at 
judged to be void, and he will recover his colt, 


Writs of error, lie from the judgments of aſſiſtants and Juſtices 
of the peace, of city courts, and courts of common pleas, to the ſu- 
perior court; aud from the ſupeaior court, to the ſupreme court of 
errors. All writs of error are limited to be brought within three 


years, from the time of rendering judgment. I ſhall treat of the | 


ſubject, under the following diviſions, 


In what caſes Writ of Error will lie. 

Of the manner of bringing a Writ of Error. 

Of the aſſignment of Errors. 

Of the defence that may be made by the defendant in Error, 
Of the judgment that may be rendered on a Writ of Error. 


mn eS wei = 


1. In what caſes Writs of Error will lie. 


Writs of error will lie in all caſes for any -error or miſtake in 
the judgment of the court, apparent upon the record. In all cafes 
of demurrers in the courſe of the pleadings, and where facts are 
conceded, ſo that the queſtion of law ariſing thereon can appear to 
the court, error will lie. If the court render an improper zudg- 
ment on a verdict, motion in arreſt, or on default, or nihil dicit, 
error will lie; for they muſt not only render the judgment accord - 
ing to the legal operation of the facts that appear, but it miſt be 
in due and proper ſorm. | | Where 


If the execu - 


p_. —âoͤ» , 


"Or, 
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Where an iſſue in fact is tried by the court, and there is any de- 
ſect in the declaration or pleadings, which might have been taken 
advantage of under a motion in arreſt, error will lie; but in the 
caſe of iſſues in fact tried by courts or juries, ler the judgment 
be ever ſo erroneous, error will not lie, becauſe the facts appeared 
in evidence only, and not on record. Some attempts have been 
made to bring up the whole caſe by ſtating all the facts in a bill of 
exceptions after verdict, but the courts have refuſed to o ſanction the 


| practice, 


In all the caſes above mentioned, writs of error are brought for 


a miſtake in the judgment of the court, with reſpect to the la- 


ariſing on the facts conceded by the parties, and appearing in the 
pleadings. There are ſome caſes however in which this writ will 
lie, for errors in fact not appearing of record: but this can be on- 
ly in certain cafes, where the party had no capacity or opportu- 
nity to take advantage of them upon trial. As where an action 
is brought againſt a married woman, as tho ſhe was ſingle, or a 
minor as being of full age, and judgment is rendered on default, 
or where an action is brought againſt a perſon, deſcribed to live 
out of the ſtate, or if the perſon live in the ſtate, and is abſent at 
the time of ſervice of the writ, and does not return before the ſit- 
ting of the eourt, and judgment is rendered againſt them the firſt 
term, error will lie: and theſe facts may be ſtated as the grounds. 
In theſe caſes, the married woman had no power to appear, and 
make a ſeparate defence from her huſband : tlie minor had no ca- 
pacity to appear and defend without a guardian, and the abſent 
defendants had no opportunity to make defence ; but for matters 
of fact that come before the court in evidence, or which the party 
might have advantage of on trial, not. being prevented by any le- 
gal incapacity, or want of opportunity, no writ of error will lie, 


Writs of error will lie upon matters ſtated in bills of exception. 
Theſe were introduced into England by ſtatute, but in this ſtate, 
they depend on the authority of the adjudications and practice of 
the courts of law. They are calculated to lay a foundation to re- 
viſe the judgment of courts reſpecting the law, ariſing upon facts 


uot apparent of record. i By the e in En gland, a bill of ex- 
ception 


4 I Morgan's Ore 466. 
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ception ought to be upon ſome point of law, either in admitting 
or denying of evidence, or a challenge, or ſome matter of law ari. 
ſing upon a fact not denied, in which either party is overuled by 
the court: it is evident that the object is to lay a foundation to bring 
before higher courts, the judgment of a court, upon ſome collateral 
Point that turns up in the courſe of the trial, and of courſe that 
they cannot be allowed with reſpect to the general merits of the 


queſtion. +4 Our courts have allowed them in caſes which reſpect. 


ed the admiſſion of evidence, / and alſo in a caſe where both par- 
| ties did not appear on the ſirſt day oſ the term, and on the ſecond 
day the plainiuF appeared, and revived the action, without the 
conſent and knowledge of the defendant, who being informed 
of it appeared and objected to it, and lodged his bill of exceptions 


on file, which was certified by the judge. Judgment was after. 


wards rendered on nihil dicit, and on writ of error was reverſe 
for the facts ſtated in the bill of exceptions. * But in a caſe where 
a writ. of error was founded upon a bill of exceptions containing 
a general ſtating of the facts and arguments in the cauſe, drawn 
up after verdict and judgment, the court upon a plea in abatement, 
diſmifled it, becauſe a bill of exceptious taking up the whole cauſe 
is inadmiſſible, and no legal foundation for a writ of error, 


A bill of exceptions muſt contain a true ſtating of. the facts, and 
_. then the judge is bound to ſign it, and permit it to be lodged on 
Ale: but if the facts are not truly ftated, the judge is not bound 
ro ſign it.F * Where manifeſt and material error ſhall appear of 
record in any judgment, or decree given in any ſuit for relief in 
equity, the party aggrieved may be relieved by writ of error, in 
the ſame manner as in proceedings at law. 

2. Of the manner of bringing a Writ of Error. 

A writ of error contains a command or ſummons to the party, 
to appear before the court, to hear read the files and records of the 
court whoſe judgment is complained of as erroneous, and to do 


what ſhall be enjoined by the court. The writ contains a recital 
| | N : of 


k Kirb, 168. | Thid. 361. m Ihid. 456. 

1 Rule of court c{tabliſhed by the ſuperior court, 1795. The party inteud- 
Ing to file a bill of exceptions, muſt give notice of it before the cauſ* is | 
committed to the jury or the court, and the bill muſt be fiied within tuen, 
ty-four hours after verdict is recorded, and in trials by the court, will 
twenty four hours after judgment and before the court riſks, 

A Statutes, 51, | | 
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of the declaration, the pleadings, the judgment of the court, and 


an alignment of errors. It maſt be ſigned by one of the judges 


ofthe court to which it is returnable, and ſerved in the ſame man- 


ner as other writs, It is a judicial writ, and the judye 1s not 
bound to ſign it of courſe, bat will examine if there be proba- 
ble foundation for error: if it appear that the nature of the trial 
was ſuch, that error can be predicated upon the proceedings, it 
js ſyflicient to juſtify a judge in ſigning the writ. 1 He mult take 
good and ſufficient bond with ſurety, that the plaintiff i in error, | 


| ſhall proſecute his writ to effect, and anſwer all dama ges in caſe 
| he fail to make his plea good. 


The parties tothe original ſuit muſt bring this writ, and if dead 
their executors or adminiſtrator. A writ of error may contain 


aſuperſedeas to the execution, if not levied, and which ought to 


be expreſſed in the writ. 


3. Of the aſſignment of Errors. 


A general aſſignment of errors will be ſufficient, as the whole 


record comes up before the court, they will examine and lock 


throbgh the whole, and if any error appears, they will reverſe the 
judgwent. The uſual practice is, however, to make a ſpecial aſ- 
ſgumeut of errors: but if the plaintiff ſhould eſpecially aſſign 
for error, what is not erroneous, and omit to aſſign the real er- 
rors, yet the court will reverſe the judgment, for errors not aſſigu · 
« Ihe plaintiff cannot aſſign er- 
rror in fact, and error in law together, for theſe are diſtinct things, 

and require different trials; = but if ſuch aflignment of error be 
made, the defendant if he means to take advantage of it mult do 


ed, being apparent of record. 


It by way of abatement : for if he plead nothing erroneous, it is 
a confeſſion of the error in fact, and the judgment muſt be reverſed 
if the facts are material. If an error in fact be well aff igned, the 
plea of nothiag erroneous confeſles it to be true, but if it be ill af: 
hgned, ſuch plea is no confeſſion, » Where the plaintiſf aſfigns 
errors in fact, not properly allignable in error, together with ſuffi- 


cint errors in law, ſuch errors in fact will not abate the writ. 


? Nothing can be aſſigned for error which contradicts the re. 


cord 


I Statutes, 443, n Roll, Abr. 761. a Salk 268, „ Ra) m. 2354. 
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cord itſelf, Thus where it was ſaggeſtedd that the plaintiff con. 
Fefled to the defendant in error upen a note for the ſum of twenty. 
{even pounds, before a juſtice of the peace, who diſcovering ; It to be 
above bis juriſdiction, made up two judgments upon two confeſſions, 
one for twenty pounds, and the other for the reſidue : here the 
averment of the fact contradicts the record, and therefore is not 
admiſlible. 7 The plaintiif cannot aſſigu a matter in error to pro- 
cure a reverſal of a judgment, which was for his own advantage; 
but if the error be by default of the court, tho for the advantage 
of the party, he may aſſign it; for the courſe of the court ought 
to be purſued. | 


A man ſhall never aſſign that for error, which he might have 
taken advantage of by plea in abatement, for it ſhall be account. 
ed his folly to neglect the proper time of taking the exception, As 
if a married woman brings an action in her own name, and the 
defendant pleads in bar to the action, he ſhall never afterwards 


aſton the marriage for error. 


Error. 


* 


The defendant may plead in abatement, if the writ of error 
3s not -properly brovght and ſerved, or if there be an aſſigument 
of error in fact and law together. If the aſſignment of errors 
contains error in fact only, the fact may be denied, and an iſle 
cloſed and tried by wilneſſes in the uſual form, If the fact aflign- 
ed be inſufficient, the defendant may plead nothing erroneous, and 
which is always the proper plea to errors in law. The defend- 
ant may plead a releaſe of all errors, or a diſcharge of all actions, 
or any act of the plaintiff, by which he is exonorated from all 
demands on account of the erroncous judgment. 


As to "ia amendmeut of judgments on which writs of error are 
brought, it would ſeem reaſonable that where a juſtice ſhould mil 
take in giving a copy of a judgment that it might be rectified, and 
made according to the judgment, but where he has made an Irregi- 


lar, informal, or improper judgment, on which writ of error 1s 
brought, it would ſeem that he ought not to alter ſuch judgment; 
and 


75 Co 39. „ Catth. 124, / Leavenſworth vs. Tomlinſon, 8. C. 179% 
Nichols vs. Rea, FIDE 
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and on motion in ſuch eaſes, to permit the juſtice to come in and 
amend a judgment, the court have refuſed unleſs there is ſomerhing 
to amend by; for it would be dangerous to ſuffer courts to mend 
their records, by memory after the term 1s over. 


5, Of the judgment. that may be rendered on a Writ of Error. 


| It is enacted by ſtatute that when on any writ of error, 
that ſhall be brought before the ſuperior court, the defendant in 
ſich writ of error ſhall recover judgment, that the judgment com- 
plained of is not erroneones, he ſhall recover coſt againſt rhe plain- 
tif; but if on ſuch trial it ſhall be determined, that the judgment 
complained of is erroneous, judgment ſhall be given for the rever- 
fal of ſuch erroneous judgment, and the plaintiff ſhall recover all 
that he hath been damnified thereby, but no colt in that caſe ſhall 
be taxed for either party. 


That when any judgment in a civil action ſhall be reverſed as 
aforeſaid, the plaintiff in the original action on which ſuch errone- 
ous judgment was given, may enter his action in the ſuperior court, 
paying the ſame fees, as if he had brought it by appeal, and the 
faid court ſhall proceed to try faid action, as if it had or could have 
been brought there by appeal: and the whole coſt in faid action, 
(excepting the coſt on the writ of error) ſhall be allowed, and 
taxed in favour of him, who ſhall recover final judgment. 


In all caſes of the reverſal of a judgment, if the action be not 

entered anew in the ſuperior court for trial, the rule of damages to 
be allowed to the plaintiff, will be the colt he ought to have re- 
covered in the courts, below : if any thing has been paid by him on 
ſich erroneous judgment, then he will be allowed in damages ſuch 
ſums as he has paid : but if the erroneous judgment has not been 
paid, no damages will be allowe ede on that account, becauſe it is 
racated. 


Where the action is entered anew in the ſuperior court, then no 
damages are to be allowed on the reverſal, unleſs the erroneons 
ndgment has been ſatisfied, in which caſe the ſum paid is to be al- 


lowed as OY: but the plaintiff in error cannot be allowed 


any 
t Statutes 50, 
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any damages, for coſt that he ought to have recovered in the ft 


becauſe the colt muſt await the final idae of the action. 


As no action can be entered anew in the ſupreme court of errors, 
and as the ſtatute has made no expreſs proviſion, the court have 
adopted the general rule, that in all caſes of the reverſal of the 
judgment of the ſuperior court, under fach circumſtances, that 
the party might have entered his action anew, if it had been in 


the ſuperior court, then the ſupreme court of errors will tranſmit 


ſuch caſe to the ſuperior court, who upon the entry of the action 
there, will proceed to the trial in the ſame manner as on entry 
after reverſal in that court. 


By the practice and adjudications ofo our courts, judgments may 


be affirmed in part, and reverſed in part. Thus where an action 


of treſpaſs was brought again ſeveral adults and minors, the mi. 
nors made default of appearance, and notice of their minority not 
being given to the court, no guardian was aſſigned. Verdict was 


found againſt the adults, and one entire judgment rendered a- 


gainſt the whole. Writ of error, was brought on the judgment, 
and the minority of part of the plaintiff's in error, the original de- 
ſendants, was aſſigned for error, the court reverſed the judgment 
as it reſpected the minors, and affirmed it as it reſpected the adults. 


Where judgment is erroneous as to coſt only, it may be reverſ⸗- 
ed as to the colt only, and aflirmed as to the debt or damage. 


d Upon the aflirmance of any judgment or decree, or upon a 
nonfit, or withdraw made by the plaintiff in error, the court may 
according to their diſcretion adjudge and decree to the defendant 
in error, beſides bis coſt, the intereſt of the money delayed, by 
ſuch writ of error, and grant execution accordingly. 
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I: the judgment be not ſuſpended, . or ſet aſide, for ſome 
of the foregoing reaſons, or rather when the cauſe has come to a 


termination, and final judgment is rendered, execution muſt iſſue- 
f When 


u Kirb. 114. w Statutes, 443. 
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When the judgment is againſt any perſon in his private capaci- 
ty, for debt, damage or coſt, execution is iſſued againſt his eſtate, 


both real and perſonal, and for want thereof againſt his body, If 


judgment be rendered in an action of diſſeiſin, to recover Poſſelli- | 
on of certain demanded premiſes, then in addition to the executi- 
on for the damages and coſt, there is alſo a command to cauſe the 
plaintiff to be ſeized and put in poſſeſſion of the deſcribed pre- 
miſes. If judgment be rendered againſt an executor or admini- 
ſtrator, for the debt of the deceaſed, then execution goes only a- 
gainlt the eſtate of the deceaſed in their hands. Theſe are all the 


executions which are known to our law. They are to be directed 


to the ſheriff, or l. is deputy, or to the conſtables of towns. 
Every court may direct an execution to any officer in the ſtate. 


Executions are made returnable in ſixty days from the date, or 
tothe next court. They may at any time be renewed, or alias 
executiops granted by the clerk, without any application to the 
court. But where there has been a miſtaken levy of an execution 


and it is indorſed ſatisfied, application maſt be made to the court 
for an alias execution. JS 


If the officer does not ſerve and return them within that time, 
he is liable to the creditor : but if he collects and pays the mo- 
ney, or by direction of the creditor levies on land, tho he does 
not return the execution within that time, yet if in caſe of a levy 
on land, the return is made before action brought, ſo that rhe 
title of the land veſts in the creditor, no action will lie againſt the 
officer : and where the money is collected and paid, no action can 
ever lie for not returning the execution. 


when the execution is to put the perſon in whoſe favour it is 
led, into poſſeſſion of lands and buildings, the officer may juſtiſy 
breaking doors, if he be denied entrance, and may by force turn 
the perſon out of poſſeſſion, who has been adjudged to have no 
right, and may put the perſon in whoſe ſavour the execution is, 
imo compleat poſſeſſion: for this power is neceſſary in order fully 5 
te execute the judgment of the court. 


O 9 | When 
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When an execution 18 againſt the eſtate of ſome deceaſed perſon, 
in the hands of his executors or adminiſtrators, if ſuch eſtate can. 
not be found, the officer muſt make return of non et ; inventus, 


which lays the foundation for a ſeire facias: but if ſuch eſtate can N 
be found, it may be levied upon, and diſpoſed of in due and en, b. 
form of law. | p 
When the execution iſſues againſt the eſtate and body of the debt. 7h 

| or, the law requires the officer to whom the execution is delivered, pr 
to repair to the uſual place of abode of the debtor, if in his pre. : 
cincts, and make demand of the money. On refuſal, or neglect of N 
payment, he may levy upon any of the perſonal eſtate of the debtor, 15 
excepting neceſſary apparel, bedding, tools, arms, or implements of 5 
his houfhold, neceſlary for upholding his life, and on ſuch goods 10 
alſo, if they ſhall be preſented by the debtor. An account of the 2 
articles of perſonal eſtate, thus taken, muſt be ſet up on the ſigu- poſt El 
in the town where taken, and notice thereby given, that they will 1 
be ſold at the end of twenty days at public vendue: when they M 
ſhall be fold at the beat of the drum to the higheſt bidder, to a ſaff. 15 
cient amount to pay the debt and coſt, and if there be any overplus fiel 
it ſhall be returned to the owner of the eſtate. » But when an ofit- pow 
cer can find money belonging to a debtor, he may take it, and ap- to p 
ply it in payment of the execution. he js 
It the oflicer levy on eſtate not belonging to the debtor, he is li. * 


able to the owner. If the creditor turns it out to him, as the eſtate a 
: . . 4 . ' U ( 
of debtor, when it is not, he will be reſponſible for the damages to yur 


the officer. If the officer does not take by his firſt levy, . ſufficient N : 
eſtate to ſatisfy the execution, he may levy again, and thus till the le d 
paym 


execution be fatisfied : but if he once levies on eſtate, and does not 
take {ufficient, and afterwards can find no more eſtate, he becomes An 


reſponſible to the creditor for the whole ſum of the execution, unleſs kisgo 
there be ſome ſpecial agreement to fave him, or he levies upon big ES 
body of the debtor, within the life of the execution, and commits er, 
him to goal. It therefore behoves an officer, when he levies on lame i 
perſonal eſtate, to be careful to take ſuflicient when it can be round, admifl 
and if he cannot find ſufficient, then either to have the ſpecial direc: af 
tion of the creditor, or to levy upon the body of the debtor. door, 


x Brooks vs, Thompſon, 5. C. 1790. 
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17 perſonal eſtate can be had, the officer is bound to take it, and 
-annot levy upon the body, without being guilty of falſe impriſon- 
ment. He cannot require the creditor to turn it out, or ſhew it to 
him, but if he can find it, tho prohibited to levy upon it, he is 
pound to do it, and not levy on the body. But it mult be in his 
power to take ſufficient eſtate, to ſatisfy the execution, and his 
colt, and the value is to be eſtimated according to the uſual and 
probabie price for which ſuch eſtate will ſell at the poſt, tor ready 
money. The officer mult alſo have reaſonable ground to believe, 
that the eſtate found or offered, belongs to the debtor, and where 
the matter is doubtful, he is not obliged to levy on the eſtate. But 

1 theſe caſes, the ojlicer is bound to act fairly, and im partially. If 

he has good reaſon to think that the eſtate would be inſuiticient, or 
that it did not belong to the debtor, tho it thould appear after- 
wards probable, that it might have been ſufficient, or it it ſhould 
turn out to be the eſtate of the debtor, yet in an action for falſe 
impriſonment for levying on the body in ſuch caſes, the officer ought * 
not to be ſubjected to pay damages: for iu ſuch caſes he is by law 
placed in a ſituation, where he is bound to judge with reſpect to 
fats, according to probable circumſtances, without having it in his 
power to acquire poſitive proof: and if he levies on eſtate inlufficient 
to pay the execution, or which is not the property of the debtor, 
he is liable to pay the whole execution. Therefore where he con- 
ducts fairly, impartially, and honeſtly, he ought not to be puniſhed 
for a miſtake in judging, in a caſe where the law requires Him 40 
judge: but if he refuſes to take eſtate manifeltly ſuflicient to latisty 
the execution, and which he has good reaſon to believe belongs to 
the debtor, and levies on his body, he ought to be jubjected to the 
payment of damages, in an action for the falle impriſonment. 


An officer may not break open the debtor's houſe to levy upon 
his goods: but this privile ge extends only to the houſe of the debt- 
or himſelf, y for if any perſon have iu his houſe the goods of ano- 
tier, againſt whom there is an execution, the officer who has the 


lame in his bands, may, after demand of entrance, and refuſal of 


admiflion, break open, and enter tlie houſe to levy upon ſach goods. 
C558 1 4 Z Fs py 

z 99 it an officer be within the houſe, he may break open an inner- 

door, or cheſt, or trunk, to gain pofleiion of the eſtate of a perſon 


againſt 


J 5 Co. 93. #2 Bac. Abt. 357» 
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againſt whom he has an execution. If a perſon has the eſtate of 1 
another, confined in a cheſt, or trunk, and refuſes to open it on re. 7 
queſt, an officer who has an execution againſt the owner of the eſtate, t 
may break it, for the purpoſe of levying upon ſuch eſtate. Fr 


If perſonal eſtate cannot be found, the crediter may if he pleaſes 


levy upon the lands of the debtor, This is altogether optional with o 
the creditor, and the officer has no right to levy on lands, tho 6 
mentioned in the execution, without his expreſs direction. The : 
mode of levying has already been pointed out, in treating of title 85 
to real eſtate by execution. 3 
ce 
But if perſonal eſtate is not to be found, and the creditor refuſes th: 
to take real eſtate, or if there is none to be had, then the officer the 
is bound and warranted to levy upon the body of a debtor, arreſ end 

him, and commit him to goal. But after the levy of an execution 
upon the body of a debtor, if he ſhew and tender to the officer, (if 
ficient perſonal eſtate to ſatisfy the ſame, he is bound to releaſe bod 
the body, and levy on the eſtate. So if the officer can find ſufficient {epc 
_ perſonal eſtate, he may releaſe the body and levy on the eſtate, of 
To compleat the levy of an execution upon the body of the debt. Noot 

or, or to make an arreſt, it is neceſſary that there ſhould be an 
actual touching of the perſon, for no words will amount to an ar: 5 
reſt ; but if after the officer has notified the debtor, that he has 40 915 
execution againſt him, and ſays to him yon are my priſoner; he ro. Er 
luntarily ſabmits to the officer, this will be deemed an arret : bit "og 

if he runs from him, this will be no arreſt. The ſheriff, and other | 

officers, have power to command as many perſons as are neceflary "I 
to aſſiſt in apprehending, keeping, and carrying any perſon to goal: from 


which perſons commanded by the officer to aſſiſt, are liable to ding 


certain penalties for diſobedience, and if they ſuffer an eſcape of tis reque 
priſoner, are liable to the officer. If great oppoſition is made, the way « 
ſheriff or conſtables may raiſe the power of the county, conſiſting = 
in the militia ; and as the law has inveſted them with fill power | 

to do execution, they ſhail not return, that they cannct do x- ny. 


ecution. 
2 But an officer in order to do execution, may not break oj 


the outer door, or windows of a houſe : for the law conſiders eie 
| | 4 
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ences, as are to be apprehended from opening outer doors. 


way enter a cloſe. 


them at liberty. 


c 2 Bac. Abr. 367. d 2 Bac. Abr. 368. 
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xy man's houſe to be his caſtle and place of ſecurity, into which 
no perſon may enter without his conſent, and that it is better that 
the judgments of courts ſhould remain unexecuted, than it is to 
ſuffer a forcible invaſion of the peace, and repoſe of private fami- 
lies : but if the officer has once paſſed the outer door, and hag 
obtained entrance into the houſe, he may break open any inner 
door, for the purpoſe of making an arreſt. The reaſon of this 
diſtinction ſeems to be this, that it might be attended with dan- 
gerous conſequences to ſuffer the breaking open an outer door or 
window, as it might expoſe the family and let in thieves and rob- 
bers: but when the officer has once gained entrance, it is evident 
that the debtor has not claimed that ſecurity for his family; and 
the opening of innner doors will not expoſe him to ſuch incenveni- 


It has been determined, that where a perſon takes ſeparate 
lodgings in an inner room of a houſe, the door that goes into ſuch 
ſeparate apartment, is not privileged from being broken, and that 
let there be ever ſo many ſeparate apartments and lodgings in a 
houſe, tho occupied by different families, yet none but the outer 
door is privileged. | 


When an officer has legally arreſted a perſon, and he makes a 
forcible eſcape, the officer may purſue him, and for the purpoſe 
of retaking him, has a riglit to break open doors, wherever he may 
conceal or ſecure himſelf, for when a man is lawfully arreſted and 
torcibly eſcapes, he cannot be privileged from recaption. 


The dwelling houſe and adjoining out houſes are privileged 
from being broken open by an officer, but the door of a barn, ſtan- 
ding at a diſtance from the houſe, may be broken open, without 
requeſting the ou ner to open it, in the ſame manner as the officer 


lf an officer enter a houſe, the door being open, and the owner | 
Jocks him in, he may break open the door to get out. So if any 
of the ſheriff's deputies having entered a door, ſhould be locked 
in, the ſheriff may juſtify opening the door to enlarge, and ſet 
If an officer in executing a writ, breaks open 
a 
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a door where he has no right, yet the execution is gocd, and the 


party has no remedy but by action of treſpaſs agiinlt the officer, 


When an officer has arreſted a perſon, he is bound to keep him 
in cloſe and fafe cuſtody, and convey him to goal, as ſoon'as con- 
venient in the moſt direct manner: but any reaſonable act of delay 
and indulgence, exerciſed by the officer, will not ſubject him to an 
action, provided the debtor be committed to goal in the life of the 
execution, If the officer ſuffers an eſcape, an action lies again 
him, or if the priſoner be reſcued, an action lies in his favour a. 
ga inſt the reſcuers: which has already been conſidered. The pri. 
ſoner muſt be commited to pyoal, and a copy of the execution, 
with an indorſement of the commitment by the officer, is a ſuffi. 
cient warrant for the goal keeper to hold him. 


The law reſpecting goals, and the reſponſibility in caſes of ef 
capes, was conſidered when we treated of counties. 


Every debtor committed on meſne proceſs, or execution, is 
bound to ſupport himſelf, and rhe goal-keeper is not chargeavic 
with his ſupport : but if he is poor, and unable to pay the debt, 
or not worth five pounds, our law is ſo humane and indulgent, as 


to provide for his relief and ſupport, to as to prevent him from 


ſuffering for the want of neceſſary food. Such poor debtor may 
make application to an aſſiſtant or juſtice of the peace in the coun- 


ty, to take the oath by law provided for poor priſoners, and ſuch 


authority, upon giving four days notice to the creditor, if living 
within this ſtate, or to his attorney, if not an inhabitant of this 
tare, may proceed toenguire Whether the applicant is entitled to 


take the bath. The creditor has a right to appear and object, and 


if he can fhew that the debtor has eſtate to a greater amount than 
five poands, or more than enough to pay the debt, where it is leſs 
than five pounds, the oath cannot be adminiſtered : but if it appear 
that the debtor is not worth five pounds, or ſufficient to pay the 
demand, then the court muſt adminiſter the oath prefcribed by the 
ſtatme. If a fingle miniſter of juſtice, admits the debtor 10 take 


| the oath, the creditor may lodge money with the priſon-keeper 
ſor this ſupport, and then apply to the judge of the county court, 


4nd a juſtice of the quorum, O1 juſtic e of the peace, or t9 two 
juſtices 
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jilices of the quorum, or one juſtice of the quorum and one jaſtice 
of the peace in the county, who have power to review the ſentence 
of the ſingle miniſter of juſtice, aad if they ſhall be of opinion 
that fuch debtor has not by law a right to take the poor debtor's 
cath, they may order ſuch ſapport to ceaſe, When a ſingle mi- 
niſter of juſtice, refuſes to adminiſter the oath, the debtor may. 
apply in the fame manner, as the creditor, which is in the na- 
ture of an appeal: bur he eannot apply to another juſtice of the 
peace. On ſuch application of the debtor, the former ſentence may 
be reviewed, and if ſuch authority are of opinion that the applicant 
entitled to take the poor prifoner's oath, they may adminiſter the 


ſame. 


When the poor debtor has taken the oath, he muſt he diſmiſſed 
by the goal-Keeper, unleſs the creditor lodges money for his ſup- 
port which ſum is determined by the court of common pleas in 
the county . e The money for the weekly allowance of a priſoner 
to be lodged with the goal-keeper, who becomes chargeable to 
the creditor for the ſafe keeping of the priſoner, and accounta- 
ble to the pr iſoner ſor his ſupport. As to the time when the deb- 
tor may be faid to be without ſupport from the creditor, ſo that 
he may depart from the goal, f it has been decided, where a 
debtor took the oath fifty two minutes after two o'cleck, and 
money was left to include his dinner on another day, on which 
day, aſter eating his dinner, at three o'clock, there being no more 
money left, he deparicd from the priſon, and the creditor lodging 
money with the goaler, within five minutes after he left the priſon 
that this was an eſcape : for the court ſaid, that the law muſt 
have a reaſonable conſtruction, it was made for the relief of poor 
impriſoned debtors, and not to injure the honeſt creditor ; that the 
object of the law is the 1.:bſiſtence of the debtor, and that it could 
with no propriety be ſaid he was without ſubſiſtence till the dinner 
he had juſt eaten was dipeſted, and beſides, if the goaler provides 
br the priſoner on the credit of the plaintiff, the end of the law 
b anſwered and it is nothing to the debtor. 


In an action upon a bond, conditioned that a certain debtor ſhould 
abide a faithful priſoner, the defendants pleaded in bar that the oath - 


was 
ePufons vs. Whitmore, 3. C. 172g, „ Plich vs. Scot & Upton, S. C. 1791. 
! 1825 vs. Cook, 8. C. 1791. 
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was adminiſtered to the debtor on a certain day, between half pag 
four and half paſt five o'clock, that money was lod ged for twenty 
weeks, that he ſtaid in goal till twenty minutes paſt ſix o clock, and 
ſupped at his own expence, on the the laſf day for which the money 
was lodged ; that the money was all expended and none left for 
his ſapport. The plaintiffreplied, that the oath was adminiſtered 
between twenty minutes after fx, and ſeven o'clock, that twenty 
miautes after ſix money was lodged, that the debtor continued in 
goal till the next day, and traverſed that the oath was adminiſter- 
ed between the hours of half paſt four and half paſt five o'clock, 
On this, iſſue was joined and found by the Jury for the defendants, 
but on motion, the plaintiff had judgment, becauſe it appeared 
from the plea in bar, that the debtor went out twenty minutes 
after fix, which was too ſoon : and from the reply, that money 
was left twenty minutes after fix, before he went out, in cither of 
which caſcs, it was an eſcape, and the iſſue immaterial, 


In caſe no money is lodged, and the debtor is diſmiſſed, when he 
was committed on meſhe proceſs, or attachment, he may if judz- 
ment is rendered againſt him, be taken by the execution, and re. 
committed. , But if he takes the poor debtor's oath, when commit- 
ted in execution, the body caunot afterwards be taken on the exe- 
cution ; but if he ſhould acquire property, the judgment may be 
revived upon proper application to a court, and his property 
fubjected to the payment of the debt. The creditor may lodge 
money with the goal keeper for the ſupport of ſuch debtor, and 
keep him in goal as long as he pleaſes to lodge money for his 
ſupport. 


But when a debtor has taken the poor priſoner's oath, or has 
no viſible means of paying the debt, for which he was committed, 
tht law has made proviſion for his aſſignment in ſervice in fatisfac- 
tion of it—which is the ultimate act which the law can exert in 
__ enforcing the payment of a debt. | 
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AvDITION TO CHAT TER TwENTY-THIRD=ON TRIar. 


IN reſp@t of the compulſion of witneſſes to appear in court, and 
telify, it may be obſerved, that courts of law on application, where 
the appearance of a witneſs cannot otherwiſe be obtained, may 
ine a warrant, aud bring him before the court to teſtify, as well in 
chil as in criminal caſes : for inſtances may happen, where a wit- 
neſs refuſes to appear, when the cauſe is of ſuch a nature, that no 
pecuniary compenſation can be adequare to the injury ſuſtained by 

want of his teſtimony ; and there may be inſtances where a witneſs 


z; a bankrupt, and wholly unable to pay the damages to which he 


may be ſubjected. 


When an objection 3 ;s made to a witneſs, on the ground of inte, 


ret, the objector may prove the fact, by other witnefles, he may 


challenge him upon the voir dire oath, or he may permit him to be 


ſworn in the nſual manner, and then examine him with re pect to 


lis intereſt, and if his intereſt appears, he may be rejected; but a 
party cannot purſue but one of theſe modes with regard to one 
witneſs, and when he has elected one mode, and the matter is de- 
termined againſt him, he cannot reſort to another. , Thus if the 
objector fails to prove the fact by indifferent teſtimony ; yet if 
alter the witneſs is ſworn, it appears from his own teſtimony, that 
he is intereſted, he cannot be e and his intereſt only goes to 
his credibility. 
| ADDITION TO CHAPTER S8VENTRENTH. ACTIONS on 
STATUTES. 

{WHERE a ſtatute inflicts a penalty of a certain ſum each 
month, as in the caſe of executors neglecting to prove a will, the 
informer cannot accumulate the penalties of ſeveral months, and re- 


cover the whole in one action; but only the forfeiture of one month 


can be ſued for and recovered at a time. They being conſidered as 
altimulus to duty. | | 


wy —_— — 


„„ A 
Barber vs, Eo, 8. C- 1794. 


a Coit vs. Biſhop, 8. E. 1795. 
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STATE of CONNECTICUT. 


BOOK FrrrR. 


of Crimes and Puniſhments. 


| CHAPTER FiRsr. 
GENERAL OBSERVATIONS RESPECTING CRIMES. 


I the preceeding Book we have treated at large of legal reme- 
diesfor civil injuries. We now come to handle the important, ang, 
incereſting ſubject of crimes, and e 


4 crime may be defined to be an act, committed or omitted, in 


yiolation of a public law, that either forbids, or commands it. A 


puniſfinent is ſome pain or penalty inflicted on a criminal, by the 
jdgment, and command of ſome lawful court, for the purpoſe of 
correcting and amending him, and preventing him from the com- 


miſſion of like crimes in future: and likewiſe for the purpoſe of 


operating as a public example to mankind in general, in order to 
deter them from the practice of ſimilar crimes, by the dread of ſimi. 
lar puniſhments, A miſdemeanor is ſynenimous with crime; but 
when crimes and miſdemeanors are mentioned together, it 1s com- 
monly underſtood that the firſt OE to bigher, and the laſt to 
lower offences. | 


The object of the inſtitution of ſociety, is to preſerve to individu 


as certain private ſocial rights, and to reſtrain thoſe acts, whick 
diſturb the peace, interrupt the happineſs, and tend to the diſſolu- 
uon of government. As mankind united in ſociety for that pur- 
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poſe, this mult be the leading principle of all laws, which reſtrain 
their conduct. Thoſe acts which violate the rights of individuals, 
are private wrongs: and thoſe which affect the general welfare, 
are public crimes. The fame ats will generally conſtitute a pri. 


vate injury, as well as a public crime. A public puniſhment is 


nflicted on the part of the ſtate, to reſtrain ſuch conduct, and the 


party injured is entitled to a compenſation for the injury he hag 


+ ſuſtained. If one man aſſaults and beats another, he is puniſhed 
1 by a fine for diſturbing the peace, and compelled to compenſate in 
money the perſon he has abuſed and wounded. All public crimes 
therefore are conſidered and eſtimated as relative to the community 
at large, and private wrongs, as they affect individuals. If every 
man was allowed to kill, wound, or evilly treat his neighbour, and 
to take away and deſtroy his property at pleaſure, it is apparent 


that it would not only deſtroy all private right, but diflolve the 


bands of ſociety. It is therefore not only neceſſary that a com. 
penſation ſhould be awarded to the perſon who has ſuiFered the 


Joſs ; but that the collected ſtreugth of the community ſhould be 


1 to prevent thoſe acts which eee its exiſtence. 


| 46 human laws are founded upon political conſiderations, legil- 


Jators have not deemed themſelves to be bound ſolely by the moral 


law in enacting their codes. It has never, however, been adopted 


as a maxim, that they may require acts to be done, which are ſor. 


bidden by the law of nature: but the great rule is, that they are 


not bound to puniſh all the infractions of natural law; that they 
may never infringe that law ; that they may prohibit under civil 
pains and . not only thoſe acts, which are repugnant to 
natural law ; but that they may alſo reſtrain the conduct of the 
members of the community, in thoſe points, which are indifferent 
as it regards natural law, for the purpoſe of promoting the political 
welfare of the ſtate. Hence we find a diviſion of public crimes, into 
thoſe which are mala in fe, wrong in their own nature, that 1s, 
morally wrong: and thoſe which are mala probibita, wrong be- 
cauſe they are prohibited, that is, politically wrong. Unde: the 
firſt diviſion 18 comprehended thoſe acts, which are proliibited by the 
law of nature, as well as the law of ſociety, —ſuch as murder, rob- 


bery, theft, adultery, and the like: and the latter are ſuch as are 
not 
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not prohibited by the law of nature, but are only prohibited by the 
aw of ſociety on political conſiderations, — ſuch are the laws reſ- 
pecting taverns, and the like. 


In this point of view, crimes are contemplated by a human tribu- 
gal. The ſubject of puniſhment merits a particular inveſtigat ion. 
ky limits confine me to a few general obſervations. It is a funda- 
mental principle, hat the ſole end of puniſhment is the prevention ef 
eines, and that every preniſhment ought to be proportioned to the of- 
12, It has been aſcertained by experience, that mildneſs of pun- 
ment is better calculated to prevent crimes, than ſeverity 
Where the laws are ſanguinary, and diſproportionate, informing 
officers will be unwilling to proſecute, and jurors will be unwilling 
to convict : and if an offender ſhould be ſo unfortunate as to be 
convicted, he will ſtand a chance to be deemed a proper object of 
nardon, The proſpect of eſcaping the puniſhment, will diminiſh 
its terrors, in the eyes ofa criminal. But when the puniſhment is 
mild, and proportionate to the offence, every perſon will combine 
in the puniſhment of the offender, and a mild puniſhment when it is 
certain that it will be inflicted, will operate with far greater force 
to deter from the commiſſion of crimes, than ſevere puniſhments, 
where it is uncertain whether they will be inflicted, and the offen- 
der has a variety of chances to eſcape. | 


In countries where the laws are ſanguinary, if they are rigorouſly 
executed, the frequency of the puniſhment, often renders the ob- 
jet ſo familiar and common, as to diſarm it of its terror. In Eng- 
land there are one hundred and ſeventy- ſix crimes puniſhable with 
death, without benefit of clergy, and ſixty-five where the benefit 
of clergy is allowed: yet in no country are crimes more frequent, 
and more perſons ſuffer there by the hands of the executioner, than 
in all the civilized world beſides. 4 So frequent and common are 
executions in England, and eſpecially in London, that the people 
behold them without any emotions of horror, or compaſſion ; and 
there are many inſtances where the ſame crime is perpetrated un- 
der the gallows, for which the criminal is hanging. But in all 
countries where the puniſhment of death is rarely inflicted, no 
kngvage can deſcribe the horror which it impreſſes on the minds 
dttze ſurrounding ſpectators. 


. 1 | 
e1 Windeborn's View of England, 56, : 
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In all countries where puniſhments have been mild and propor- 
tioned to offences, it has been demonſtrated by experience that 
fewer crimes are committed. Inſtead then of inflicting death up- 
on the greater part of crimes, confinement to hard labour and coarſe 
fare has been ſabſtituted. The certainty and long continuance of 
ſuch a puniſhment, will more efecually prevent crimes, than all 
the pains and terrors of death, under the uſual proſpect and hope 


of eſcape. 


The example of the State of Pennſylvania, ought to be mention. 
ed to their honour, It is worthy the attention of every philoſs- 


pher, and ought to be imitated by every government. They | 


have ſubſtituted for all crimes excepting creafon and murder in cer. 
| tain degrees, the puniſhment of cofrrement te hard labour, and 
c5arſe fare, inſtead of death. But it is in the mode of iuflicting 
the puniſhment, in the government and diſcipline cf the priſon, 
that our greateſt admirationis excited, and the cauſe. of humanity 
moſt eſfectuall y ſerved. Ina building accommodated to that pur: 
pole, we behold the convicts performing the labour aſſigned them, 
with as much regularity and good order, as the ſame number of 
mechanics in a work ſhop. To ſtimulate them to be induſtrious, 
they are entitled to receive on their releaſe, ſuch ſum as the value 
of their labour exceeds their coſt and expenſe, In cafe of refract- 
ory behaviour during the period aſſigned for their puniſhment, 
they may be confined in the ſolitary manſions of a cell, till they 
will ſubmit and conform to the regulations of the goal. They 
Subject 
to no hardſhip, but confinement to labour and coarſe fare, they in 


are ſecured and kept to labour without irons or ſhackles. 


every other reſpect live n a comfortable manner, in convenient and 
healthy appartments. In the dreary walls of a priſon, where crimi- 
nals are conſtantly ſuffering puniſhment for the moſt attrocious offen- 
ces, we ſee not the tears of anguiſh, nor hear the groans of deſpair ; 
there are no marks of ſeverity and cruelty, And yet, by this mild 
puniſhment, it is found, that crimes are more effectually reſtrained 
than by the awful puniſhment of death. But what is (till more 


intereſting to the feelings of humanity, the criminals are corrected, 
amended, and in ſome inſtances reſtored to ſociety as reformed ci- 


The world has never before witneſſed ſuch an example of 
bene vobence, 


tizens. 
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tenevolence, in the mode of puniſhing, criminals, nor has puniſi- 
nent ever before produced ſuch ſalutary effects. Compare the ſtate 
of this prifon, with the priſons of every kingdom in Europe, and 
i will reflect the ligheſt honor, on the compaſſion and generoſity 
the authors of this goodly work, and confirm the hope, that in 
America, wat only the form of government, but the adminiſtration 
of juſtice, will receive its laſt and greateſt improvement. We read 
with admiration, the heroic atchievements of an Alexander, a 
(zar, and a Frederic : but how much dearer to the heart of 
fnſibilty, is the character of the benevolent philoſopher, who 
makes it the great object of his ambition, to introduce humanity 
nithin the walls of a priſon; ; who attempts to correct and amend of- 
fenders, by ſoftening the pains of puniſhment : who inſtead of exter- 
ninating, aims to render them uſeful members of the community. 
The ſatisfaction of doing good, furniſhes the richeſt reward to a 
generous mind; but from the univerſal tribute of praiſe, rendered 
the memory of the celebrated Howard, it is probable that the 
period is not remote, when great exertions in the cauſe of philan- 
tiropy and humanity, will acquire a more diſtinguiſhed and laſting 
kme, than the moſt ſplendid enterpriſes of heroes and warriors. 


In this ſtate, before Monteſquieu, and Beccaria, had immortalized 
teirnames" in pleading the cauſe of humaniry, the legiflature had | 
egun to practice upon the ſublime principles, Which theſe philoſo- 
thers have recommended by all the charms of eloquence and 
power of reaſon, Our anceſlors when they enacted their criminal 
ole, were far from being diſpoſed to adopt the ſauguinary ſyſtem 
o their native country. They exploded the idea of iuflict ing, 
keen, upon crimes of a very difierent nature. For a few of the 
wolt enormous crimes, the puniſhment was death, and for the reſt, 
orporal pains, and pecuniary penalties were inflicted, according 
vibe nature of the offence. But it was diſcovered that there were 
Ertain crimes to which the wicked and the indolent were temptcd 
by fo ſtrong a deſire to obtain property without labor or induſtry, 
bit they could not be reftrai» d by ordinary corporal and pecu- 
ba puniſhanents, Unwilling to introduce fanguinary puniſh. 
dents, the legiſlature adopted the principle of puniſhing a certaiu 


AS oi crunes, Ey conducment ty hard labour aul coarte fare. For 
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this purpoſe, New-Gate priſon was erected. The convicts are in. 


mured during the night in the dreary manſions -of a profound ca. | # 
vern, to heighten the horror of the puniſhment, and to guard a. me! 
gainſt the poſſibility of an eſcape. By day in an upper apartment, relt 
| chained for their ſafe. keeping, they are compelled to perform ſuch 
hard labour, as is moſt ſuitable for them. k 
„ ä | an 
The legiſlature have aimed to proportion the puniſhment, to the mn 
nature of the offence, and for that purpoſe have introduced three | chat 
diſtinct grades of puniſhment,—Death : Confinement to hard labor, Ein 
and coarſe fare + Corporal and pecuniary paint and penalties, The prea 
crimes for which death is the punifthment, are treaſon, murder, jurio 
rape, the crime againſt nature, mayhem, and arſon, where ſome appr 
life is endanger-d. Impriſonment in New-Gate is inflicted on pora 
robbery, burglary, forgery, counterteiting, horſe-ſtealing, arſon, mai 
attempting to commit a rape, perjury, and aiding to eſcape from me 
New-Gate priſon. On all other crimes corporal and pecuniary their 
puniſhments are inflicted. TE, which 
becau 


The legiſlature have unqueſtionably adopted the three eſſential 
grades of puniſhment, but it is a ſerious queſtion, whether in every 
' inſtance, the puniſhment is proportioned to the crime. The dread. 
ful puniſhment of death, ought only to be inflicted on thoſe crimes 
which directly and immediately tend to the deſtruction of ſociety 
and the human race, as treaſon, and murder. Thoſe ought to be 
prevented by the moſt effectual meaſures; and if death be inflicted N P. 
on no other crimes, there is no probability that it will be ſo com- ligheſ 
mon as to be diſarmed of its terrors. It will impreſs a certain aue (det r 
and dread on the mind, that will in the moſt effectual manner poſ- 


In a 
ſible, guard againſt the conimiſſion of thoſe crimes; but if they are when 
puniſhed only in the ſame manner, as crimes of an inferior degree, 5 
it will lead mankind to confound them together, and efface thoſe us 

o . 7 » 

peculiar ſentiments of horror from the mind, which ought to be 135 

enforced. 3 
er ; : 7 cer- a 

But the other crimes puniſhable witk death, by our law are cer * 

, R : ; 18 0 

tainly inferior to treaſon and murder, and of courſe may be prevent N 
3 | | | 115 tot 

ed by a puniſhment leſs ſevere. Confinement to hard labor may tete 

Witty, 


be ſo varied in degree, as well as length of time, that it may be 
| | | proportioned 
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im- proportioned to a vaſt variety of different crimes in ſuch manner as 
Ca to prevent their commiſſion, Here is room for important improve- 
la- ment. This 1 is the mode by which crimes are mol 3 to be 
nt, | reltrained. 
"_ This ſubject deſerves the moſt attentive conſideration of the juriſt 
and the philoſopher, I ſhall only remark, that the dreadful pun- 
the WW ifment of death ought only th be inflicted on treaſon and murder: 
iree WW that confinement to hard labour ought to be inflicted on thoſe 
aber, crimes, to which there is a ſtrong temptation, which indicate 
The great moral depravity, which are infamous, and are highly in- 
der, jurious to ſociety ; ; that this ought to be varied according to the 
ſome apgrav ations of the offence : and that for all inferior crimes, cor- 
d on yoral pains and pecuniary penalties may be proportioned in ſuch 
rſon, manner as to ſubſerve the intereſt of ſociety : that corporal pun- 
from iument is proper for thoſe crimes which are infamous and bad in 


niary their own nature ; and pecuniary penalties are adapted to actions 
which are deemed crimes in a political point of N and bad 


becauſe they are e prohibited. 


ential 
every 3 > 
Iread- 17 
; CHAPTER SECOND. 
rrimes 
ociety OF TREASON. 
tobe [ N . | | 
Micted j purſuing this branch of our enquiries, I ſhall begin with the 
) con. WM ligleſt, and deſcend to the loweſt crimes, defining each in the con- 
in awe cileſt manner, and eee the puniſhment. 
er pol- 


In almoſt all codes of criminal law, treaſon is a crime that com- 


ney are 
Y rehends a great varicty of actions, and requires a long diſſerta- 
legree, : 
Ny" on to explain it. But in this country, as we have no royal fami- 
e thoſe Wi; 5 | | 
ies, whoſe dignity is to be detended, and whoſe affronts are to 


t to be | avenged, a ſhort ſtatute fully defines the crime and declares 


tte puniſhment, It is only the majefty of the people, and the 
are cer Altence of the government, that are capable of being affected by 


prevent. lis crime. The lives of the rulers are ſufficiently guarded and 
bor may totected by the fame laws wal ch protect every member of the com- 
may be Wnity 
oned 
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2 The ſtatute enacts, that all perſons belon ging to, or reſiding 
within this ſtate, and under protection of its laws, who ſhall lery 
war againſt the ſtate or government, or aid any enemies at open 
war againſt thik s tate or the United States, by joining their arm. 
ies, or inliſting, or procuring others to inliſt for that purpoſe, or 
by furniſhing arms, ammunition, proviſion, or any other articles 
for their aid or comfort, or by carrying on a correſpondence 
with them, or ſhall form or be concerned in any combination, 
plot, or conſpiracy, for the betraying this State or the United 
States, into the hands or power of the enemy, or ſhall give or at- 
tempt to give any intelligence toany enemy for that purpoſe, ſhall 
on conviction, ſuffer death. That all perſons who ſhall endeavour 
to join the enemies of tlits or the United States, or uſe their influence 
to perſuade any perſon. to join, aid, or comfort them in any man- 
ner, or ſhall have knowledge of any perſon's endeavouring to do 
the fame, and ſhall conceal it, ſhall be puniſhed by fine, according 
to the nature of the offence, and be impriſoned at the difcretion 
of the ſuperior court, not exceeding ten years. That no perſon 
accuſed of this crime, and on examination before proper autho- 
rity, ſhall be adjudged to be held to trial, ſhall have bail, unleſs 
before the court having final juriſdiction. | 


Since the paſſing this ſtatute, the government of the United States 
has been eſtabliſhed and a ſtatute enacted, defining and puniſhing 
treaſon, which will ſuperſede the neceſſity of the law of this ſtate. 


1 ——— 


Charter THhikD. 
OF HOMICIDE. 


Unvin this head, I ſhall treat of the crimes of murder and 
manſlaugbter. Their connexion is ſuch as requires them to be 
conſidered together. | 

© The Statute reſpecting murder enacts, 6 © that if any perſon 
"= fall commit any wilful murder, upon malice, hatred or cruel 
= ty, not in a man's juſt and neceflary defence, nor by caſualty 


« againſt his will, or ſhall flay or Kill another through wy ; 
= 7 


a Statutes. 251 L statutes, 1622 15 
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by poiſoning, or other ſuch - atrocious practices, he ſhall be put 
« to death.“ „The common law definition of murder is“ when 
« a perſon of found memory and diſcretion, unlawfully killeth any 
4 reaſonable creature in being, and in the public eace, with ma- 
« lice aforethought, either expreſs or implied. It is evident that, 
the ſtatute is made in affirmance of the common law, It is ſtrange 
that the reviſers of. our ſtatutes did not adept the perſpicuous and: 
accurate language of the common law, in deſcribing this offence. 


ling 
levy 
open 


arm - 


e, or 
icles 
ence 
tion, | 85 
nited The age and capacity of perſons to commit this as well as otlier 
r at- crimes will be conſidered hereafter. The perſon killed, to conſti. 
ſhall tute murder muſt be actually in exiſtence. 4 To Kill a child 
your in its mother's womb, is not murder, but a great miſdemeanor; 
jence but if the child be born alive, and then die by reaſon of the injury 
man- it ſuffered in the womb, it will be murder in him who cauſed it. 
0 do Every perſon who is in the ſtate, is in the public peace, and of 
rding courſe protected in his life, excepting alien enemies at open war, 
etion ind who enter the ſtate with an armed force, In the repulſion 
erſon of fuch invaders it is juſtifiable to kill them, But if an alien en- 
utho- emy comes into this ſtate in a peaceable manner, without force, 
unleſs tho in the character of a ſpy, no perſon has a right to kill him, 
but may apprehend him for trial. 


States There muſt be an actual killing an aſſault with an intent to 
ſhing kill 1s a miſdemeanour, but not murder. The modes of murder may 
ſtate be as various, as the poſſible means of taking away life, as by 
poiſoning, ſtriking, ſtarving, drowning, or by an indirect act, of 
which the probable conſequence may be, and actually is death. 
fifa man ſet a dog upon another, and the dog kills him, it is 
murder. If a man turns looſe a beaſt, which he knows is uſed to 
do nüchief, purpoſely, and he kills any perſon, it is murder. So 
r and where a ſon carried his ſick father againſt his will, in a cold froſty 
to be ſeaſon from town to town, by reaſon whereof he died, it was neld 
to be murder, If a man lay poiſon to kill one, and another is kil- 
led by it, this is murder. g According to the common law, a 
perſon perſon muſt die within a year and a day after the ſtroke was given, 
cruel or cauſe of death was adminiſtered, to conſtitute the crime of mur- 


aſualty der, and that in the computation the whole day i in which the fact 
le, 0 WAS 
L £3 liſt. 49. 4 Black. Com. 19 . 43 Inſt. 50. 1 Hawk P. C. 30. 
Blick. om. 198. „ Ibid. 195. 7/4 Black Com. 196, 197. 3 Hawk. 
* C. 18, 7 7. # Hawk. . Co 79 H. P. Co $$o 
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was done ſhall bs reckoned the firſt. 5 Malice prepenſe is the 
grand characteriſtic of this crime. This malice is not contined to 
the particular object, but where the conduct ſhews that deprav Ity 
of mind, and wicked malignant heart, which evidences that the 
offender is capable of any miſchief however dangerous to the com- 


munity, it will be ſufficient proof of malice prepenſe. 
be either expreſs or implied. 


This may 
; Expreſs malice is where the de- 

fign is formed, and the act perpetrated in a dcliberate manner, 
This may be determined by the attendant circumſtances, as by ly. 
ing in wait, former menaces and enmity ; and concerted ſchemes to 
do ſome bodily injury, which clearly diſcover the intention to kill, 
& A duel will come within the deſcription of deliberate murder. 
There are inſtances where there is no intent to kill, yet the act 
is accompanied by ſuch expreſs hatred, revenge, and cruelty, s 
to evidence a total depravity of heart, and conſtitute malice pre- 
penſe. Where a park-keeper tied a boy that was ſtealing wood, 

to a horſe's tail, and dragged hin along the park: a maſter correct. 

ed a ſervant with an iron bar; and a ſchool-maſter ſtamped on a 
ſcholar's belly, ſo that the ſufferers died, theſe acts were held to 
be murder. So where a perſon deliberately goes with a horſe 
uſed to ſtrike, or diſcharges a gun among a multitude of people, 
by which any are killed. Such act demonſtrate that wanton cruel. 

ty, and unfeeling barbarity, w hich render the perpetrators unkt 

and dangerous members of ſociety. | 


„ Where two, or more aſſerable for the purpoſe of doing ar un- 


lawful act againſt the peace, and of which the probable conſequence 
may be bloodſhed, as to beat a man, or commit a riot, and ous of 
them kills a man, it is murder in all, becauſe of the i!1-gality of 
the act, and the premeditated wickedneſs of the deſign. 


| Implied malice muſt be deduced from the circumſtances attending 
the fact. 


another with a dangerous weapon, and kills him, the law implics 


„Where a perſon upon little or no provocation, (trikes 
malice prepenſe. There is conſiderable nicety in diſtinguiſhing 
between murder, and manſlaughter, where the death enſues upon 2 
ſudden quarrel. Where on a ſudden quarrel, and high pr ov cation, 
a man is tranſported beyond himſelf, and i in the paroxiſm of anger 


intentionally 
'Þ 4 Bleck. Com. 198. 
24 Black. Com. 199. 


i lid. 199, 1 Hal. P. C. 45 t. 
mn 1 Hawk. P. C. 4. 4 Blac. Com. 200, 


k r Hank. b. C 82. 
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intentionally kills a perſon, it is manſlaughter. So where a perſon 
pon flight provocation beats another, with an intent to chaſtiſe 
him, and not kill him, and unfortunately kills him, it is manſlaugh- 
ter. Thele ſeem to be very reaſunable allowances for the paſſions 
and failings of mankind. But if a man will riſe into anger upon 
rifling provocations, as mere words and geſtures, and intentionally 
kill his fellow creature, or treat him with that cruelty, and bar- 
barity, which produce his death, the law implies malice, and pro- 
nounces him a murderer : or if a perſon in a ſudden affray, how- 
yer abuſed, has the command of his temper, and deliberately and 
intentionally kills another, it is murder. If two have had a quar- 
xd, and they ſeparate, and have time to cool their paſſious, and 
then one kills the other, it is murder. 2 If a man kills a ſherif 
or other public officer, or any of his aſſiſtants in the execution of 
their duty, endeavouring to preſerve the peace, or any private 
perſon endeavouring to ſuppreſs an affray, or apprehend a felon, 
knowing the authority or intention with which he interpoſes, the 
hw implies malice, and the killer is guilty of murder, It is a 
principle of the common law, that yhere a man, intending to com- 
mit a felony, undeſignedly kills a man, he is guilty of murder. 
Ha man ſhoots at a one perſon, and miſſing him kills another, be 
Is guilty of murder. If one lays poiſon to Kill a man, and another 
by accident takes it, and dies, it is murder; but if the poiton be 
kid to kill rats, and a man takes it, and dies, it is not murder. 


The ſtatute has declared, that in the caſes of juſt and neceſſary 
9 755 defence, and caſualty, the killing of a man is not murder. Let us 
1 attend to theſe circumſtances, and this will aid us in giving. an ac- 
ty of curate deſcription of marder. 8 


Juſtiſiable homicide is where the act reſults from unavoidable 
ding neceſſity, without any will, intention, deſire, inadvertence, or 
9 9 regligence, on the part of the killer. / As where an officer in the 
pics execution of a judgment of court, puts a malefactor to death; or 
thing Flere an officer in the execution of his office, kills a perſon that 
oults, or reſiſts him, So where an officer, or a private perſon” 
endeavor to take a perſon, charged with ſome high crime, and are 
liſted, and in the attempt to TONE Kill him, this 1s juſtifiable. 


i Where 


© Fort, 2971. 5 1 2 75 p. CG. 497: 1 4 Black. com. 201. loid 178. 
{1 Hawk, Pe Co 7 7I | N ; 
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Where there is a riot, or rebellious aſſembly, and the peace officers 


endeavour to diſperſe them, and they refuſe, it will be juſtifiable. 


to kill them, if it be neceffary for the purpoſe of as the law, 


: Homicide is jultifiable for the preventing of any forcible and 
atrocious crime ; as an attempt to rob, to murder, to break open a 
Houſe, or to burn it. But to prevent crimes not accompanied by 
force, to kill a perſon, could not be juſtifiable. It is juſtifiable for a 
woman to kill a man, who attempts to raviſh her : and a huſband 
or father may juſtify killing a man, who attempts to commit a rape 
upon his wife or daughter. And in all inſtances where the crime 
zs capital, it is juſtifiable to prev ent the commiſſion of it, by killing 
the perſon attempting it. 


x Excuſable homicide is by miſadventure, or caſualty, or in ſelf. 
defence, upon the principle of ſeli-preſervation. Homicide by 
miſadventure, or caſualty, is where a man, doing a lawful act, wich- 
out any intention of hurt, unfortunately kills another : as where a 
man is cutting with an ax, and the head flies off, and kills a bye. 
ſtander: or where ſundry perſons are hunting, and one diſcharging 
his gun, undeſignedly kills another, + Where a parent moderately 
corrects his child, or maſter his ſcholar, and happen to occaſion 
their death, it is only miſadventure but if they exceed the bounds 
of moderation, either in the manner, the inſtrument; or the quantity 
of puniſhment, and death enſues, it is manſlaughter at leaſt ; and 
may according to the circumſtances of the caſe be murder. 


y Homicide in ſelf-defence, or ſelf-prefervation, i is one of ths firſt 
laws of nature, which no man ever reſigned upon entering into ſo- 


ciety. Whenever a perſon is aſſaulted by another, and he has no 


other mode to defend his life, he may kill the affailant. Here the 
law goes upon this principle, that a man may take away the life 
of another only when his own is in danger, and he has no other 
poſſible mode of defending himſelf. One may not kill another to 


defend himſelf from an affault. The law therefore requires that 


where a man is afſaulted by another! he ſhall do every thing in his 
power to defend himſelf, and fave his own life, without killing the 
aſſailant. He ſhall retreat as far as he can, till he be ſtopped by 


| Tome LEE, wall, or ditch, if the fierceneſs of the aſſailant will per- 


mit 
Ty 3 Black Com. $66 4 Black. Com. 182. 1 Hau k. P. C. 737 74 
Mal. P. C. 373. 4 Black. Com. 184. 
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mit it: but when he can retreat no farther, or the fury of the aſ- 
failant will not permit ir, without manifeſt danger of life, or 


enormous bodily harm, then in his defence he may jaſtify killing 


the aflailant, 


2 Where perſons ſtand in the relation 35 huſband and wife, pa- 


rent and child, and maſter and ſervant, they may juſtify the killing 


of an aſſailant, when neceſſary to the defence of each other. 


2 Excuſable homicide is by the law of England deemed a crime, 


and is puniſhable by the forfeiture of goods, and the unfortunate 


perſon muſt now pray out a writ of pardon and reſtitution of 
goods : which however, is a matter of courſe. In this country it 
has not been deemed a crime, and the unfortanate perſon is ſub- 
jected to no kind of puniſhment. e 


b There is one ſpecies of murder, reſpecting which the ſtatute 


has varied the mode of proof. If a woman be delivered of a baſ- 


tard child, and ſhe endeavour privately,” either by drowning, or 
ſecret burying, or in any other way, by herſelf or others, ſo to 


' conceal the death thereof, that it may not be known whether it 
was born alive, or not, ſhe ſhall be accounted guilty of murder, 


unleſs ſne can prove by one witneſs at leaſt, that the child was 
born dead. This law is intended to prevent the ſeeret murdering 
of baſtard children by their mothers, to conceal their diſgrace : 
and for that purpoſe has introdued a preſumptive mode of proof, 
which the nature of the caſe ſeems to require. This law however, 
has by many been conſidered as bearing hard upon female frailty, 
and a rigid conltruction of it, might expoſe an innocent woman to 
ſuffer death, who only attempted to conceal her diſgrace, by con- 


cealing the death of a baſtard child, which was born dead, and to 


which ſhe is impelled by the 2 ee of ene FED 
character. 


e In England they require ſome n proof, that the child 


was born alive, before from the circumſtance of the concealment, 
they will convict the parent of murdering it. In this ſlate it has 


not been conſidered neceſſary that the woman ſhould produce a 


witneſs preſent at FI birth of the child, to prove that it was born 


| dead: 
rg 4 Black. 3 186. 4 2 Hawk. P. C. 381. i 4 Statutes 162» : 


© 4 Black. Com. 198. 
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dead: but if by any circumſtances, as the appearance of the child 
when found, the mind of the triers can be ſatisfied, that the child 
Was ſtill born, the mother, tho from a wiſh to hide. her diſgrace, 

ſhe concealed the birth of her enen, ſhall not be convicted of 


murder. | 


Before I finiſh iny obſervations on murder, it may be proper to 
fay ſomething reſpecting ſuicide, or ſelf murder, which by the Eng- 
liſh law is deemed a crime. The perſon murdering himſelf, is cal“ 
led felo de fe, and the puniſhment is a forfeiture of his perſonal 


eſtate, and the burial of his body in a public highway, with a ſtake 


driven thro it. The Roman law conſidered ſuicide as not within 
its animadverſion; and it is evident that the Engliſh, law origi- 


| nated in the barbarous period of ſuperſtition, and cruelty. There 


can be no act more contemptible, than to attempt to puniſh an of- 
fender for a crime, by exerciſing a mean act of revenge upon life- 
leſs clay, that is inſenſible of the puniſhment. There can be no 
greater cruelty, than the infliting a puniſhment, as the forfeiture 
of goods, which muſt fall ſolely on the innocent offspring of the 
| offender. This odious practice has been attempted to be juſtified 
upon the principle, that ſuch forfeiture will tend to deter mankind 
from the commiſſion of ſach crimes, from a regard to their fami- 
lies. But it is evident that when a perſon is ſo deſtitute of affection 
for his family, and regardleſs of the pleaſures of life, as to wiſh to 
put an end to his exiſtence; that he will not be deterred by a con- 
ſideration of their future ſubſiſtence, Indeed this crime is ſo ab- 
horrent to the feelings of mankind, and that ſtrong love of life 
which is implanted in the human heart, that it cannot be ſo fre- 
quently committed, as to become dangerous to ſociety. There can 
of courſe be no neceſſity of any puniſhment, This principle has 
been adopred in this ſtate, and no inſtances have happened of a 
forfcirure of eſtate, and none lately of au ignominious burial. 


The Engliſh nation have been diſtinguiſhed for the frequent 


commiſſion of acts of ſuicide. Such acts are rare in this country ; 


but no inſtance has happened more remarkable in any country, than 


that of Beadle, who cooly and deliberately in the exerciſe of his 
reaſon, murdered his wife, four children, and himſelf, from a adread 
of their bring expoſed to want. 


We 
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We thall cloſe this Rs by: a diſcuſſian of the crime of Man- 
daughter. 


* 


4 The ſtatute law has declared the puniſhment for this crime, and 
Yeſcribes it to be a killing without malice aforethought : but we 
muſt have recourſe to the common law for a compleat definition of 
it, - © © Manſlaughter is the unlawful killing of another, without 


% malice expreſs or implied, either intentionally upon a ſudden 


« quarrel, or unintentionally in the commiſſion of ſume unlawful 
„act.“ If upon a ſudden quarrel, two perſons fight, and one kilis 
the other, if one be greatly provoked, as by pulling his noſe, or 


other great indignity, and he kills the aggreſſor, it will be man- 


laughter, becauſe there was no previous malice, and. the act was 
done haſtily without deliberation. But if there be ſufficient time 
for paſſion to ſublide, and reaſon to interpoſe, and then the perſon 
provoked kills the other, it will be murder, becauſe it was a delibe- 
rate act of revenge. If a man detects another in the act of adul- 
tery with his wife, and kills him on the ſpot, by the Engliſh law it 
is manſlaughter: for no man ought to be the judge and avenger of 
his own wrongs ; but ſuch is the nature of this injury, that if any 
thing will juſtify the taking away life, as an inſtantaneous puniſh- 
ment by the party injured, it muſt be this. g And in England on 


the conviction of a perſon of manſlaughter under theſe circumſtances, 
the judges directed the puniſhment to be lightly inflicted. 


| Intentional manſlaughter differs from homicide in ſelf-defence, 
in this reſpect one is a ſudden act of revenge, and the other a ne- 


' ceflary act of ſelf. preſervation. Unintentional manſlaughter differs 


from homicide, by miſadventure in this reſpect; the firſt reſults 
from an unlawful, and the laſt from a lawful at. 4 If two men 
tight, and one kills the other, it is manſlaughter, becauſe the act 
of ſighting was unlaw ful. if a man does an act lawful in itſelf, in 
an unlawful manner, without due caution, it is maaſlaughter. 
Where a workman flings down a ſtone or piece of timber, into a 
ſtreet, and kills a man, it may be either homicide by miſadventure, 
manſlaughter, or murder, If ina country village where few paſs, 
and due warning is given, it is miſadventure. If in a large town, 

where peeps are conſtantly paſſing, i it will be mapſlanghter, tho 


| EY | warning 
4 Statutes, 120. 4 Black, Com. 157, bid. g Ste T. Ray m- 113. 
4 Black. Com. 1 #3 Inſt, $7. 8 
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warning be given: but if no warning be given, it will be murder, 


for ſuch conduct evidences a general malice againſt all mankind, 
If one riding a horſe, another wlüps him, by which he runs over 
a child and kills him, it is accidental in the rider, but manſlough- 
ter in the perſon ſtriking the horſe, for the act was a treſpaſs, — 
Wherever death enſues in conſequence of any dangerous and unlaw- 
ful ſport, as ſhooting, or caſting ſtones in a town, the ſlayer is 
guilty of manſlaughter, on account of the illegality of the acts. 


The general rule is, that when an unintentional homicide hap- 
pens in confequence of an unlawful act, it will be murder or man- 
ſlaugliter, according to the nature of the act which occaſioned it. 
If it be in the commiſſion, or in the attempt of committing a capi- 
tal crime, it will be murder: as if a man ſhould kill a woman in 
attempting to commit a rape, it would be murder: if the crime 
be not capital, or the a& a treſpaſs, it will be manſlaughter.— 
There can be no doubt of the juſtice and propriety of making the 
unintentional killing of a perſon, murder, where the real intent 


was to commit a crime of as high a nature. But the law is too 


ſevere, to ſay that it ſhall be manſlaughter in all caſes, where the 
killing reſults from an attempt to commit a crime not capital, or 
to commit a treſpaſs, and then to puniſh the crime under all the 
various circumſtances with the ſame ſeverity. It ſeems repugnant to 


reaſon and juſtice, to puniſh the offender under circumſtances of 


the ſlighteſt criminality, with the ſame ſeverity as offenders whoſe 
crime is attended with the deepeſt guilt. If a man bunting on ano- 
| ther's ground, which is clearly a trepaſs, ſhould happen in ſhooting 
game, to kill a perſon, this would be manſlaughter according to the 


common law. Under theſe circumſtances, it is hard and unjuſt to 


puniſh the unfortunate offender, with the ſame ſeverity as the law 
puniſhes a man, who when ſtealing a horſe unintentionally kills ano- 
ther. There certainly is a great difference in the criminality of 
theſe acts, and the puniſhment ought to be varied and proportioned 
accordingly. 
priety, that where a man unintentionally kills another, in commit- 
ting or attempting to commit ſome crime of equal malignity with and 
deſerving as ſevere a puniſhment as manſlaughter, that he ſhould 


be deemed guilty of that crime, and there would he no difficulty 


in 


4. Black, Come 191. Foſt. 238. 1 Hauk. P. C. 34. 


Perhaps this diſtinction might be adopted with pro- 
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in ſpecificating theſe crimes. But that where the unlawfiil act in- 
tended to be done, could not be conſidered as deſerving ſuch ſevere 
puniſhment, it ſhould either not be accounted manſlaughter, or be 
called manſlaughter in an inferior degree, and puniſhable with leſs 
ſeverity. It is evident that where a man in committing a treſpaſs, 
undeſignedly kills another, he does not deſerve to be puniſhed with 
that ſeverity, which is denounced againſt the crime of manſlaugh- 
ter: for he may thus by an accidental and involuntary act, be in- 
volved in the puniſhment for a crime, which he reprobates with all 
his heart, and would not commit on any conſideration with defign. 
The intent of the mind, conſtitutes the nature and degree of the 
crime. In a civil view, a man is reſponſible for all the conſe- 
quences of the act, which he does to the party injured, whether | 
he contemplated them, or not ; but in a moral view, the crime is 
not merely to be conſidered according to the conſequences, which 
happen to enſue, but according to what the criminal had it in 
his power actually to contemplate or expect at the time of doing 
me act, and according to the intent of his mind. If it ſhould be 
thought proper, that a man who kills another in attempting to 
commit ſome of the loweſt crimes, or a treſpaſs, ſhould be puniſli- 
ed for the purpoſe of making mankind more cautious and circum- 
ſpect in their conduct, then let homicide under theſe circumſtances | 
conſtitute a new ſpecies of crimes, or an inferior grade of man- 
laughter, and let the puniſhment be proportioned to the nature 
of the offence. Then we ſhall follow the excellent rule of ſepa- 
rating crimes in our definitions, that are really different and of 
not inflicting the ſame POO upon crimes of a different na- 
ture. | 


The ſtatute puniſhes this crime by a forfeiture of all the goods 
and chattels of the offender, at the time of committing it, by 
whipping, burning in the hand with the letter M, and by a perpe- 
tual diſability to be a juror or witneſs, The dreadful puniſhment 
annexed to this crime, muſt have been dictated by that horror 
which is univerſally entertained reſpecting homicide, without due 
attention to the circumſtances under which it may be committed. 


but at this enlightened period, when reaſon and ſcience have diſpel- | 
led 
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led the gloom of prejudice and ſuperſtition, it is to be hoped that 
the legiſlature will ſoon enact more rational and conſiſtent laws 
on this ſubject. ” | 


his is che only crime puniſhable 4 a forfeiture of all the We 
of the offender, In general, where a perſon is to be deprived of 
| his property for a crime, it is in the nature ofa fine, which is af- 
ſeſſed by the court. This was borrowed from the Engliſh jurit. 

prudence, where almoſt every crime works a forfeiture of the eſtate 


of the criminal. Laws molt evidently adopted in thoſe barbarous 


ages, when the rapacity of the rulers delighted to take advantage 
of the failings of their ſubjects, for the purpoſe of plundering them 
of their property. 


— > 


CharTER FOURTH, 


OF RAPE, AND OTHER HIGH CRIM ES. 


Raps: is where a man obtains carnal knowledge of a wo- 


man, with force and againſt her conſent. To conſtitute this crime, 
there muſt be an actual penetration, and any attempt, however 
abuſive and violent, will not be a rape, if this be not effected, 
Such attempt at common law, would be conſidered 'as a high- 
banded aflaplr, but in this ſtate, it is puniſhable by ſtatute. Carnal 
knowledge of a female, under ten years, whether againſt her con- 


lent or not, is conſidered to be a rape at common law. This crime 


may be committed upon a woman let her character be ever fo 
abandoned in point of chaſtity ; for the law more charitably than 
rationally ſuppoſes, that there was a poflibilty of repentance and 


reformation. A male under the age of fourteen years, is conſidered ' 


to be incapable to commit this crime, 


„ At common law, the party raviſhed is a competent witneßs 


to convict a man of a rape; but her credibility muſt be judged of, 
necording to the circumſtances. of her teſtimony, and the facts 
which may be teſtified by other witneſſes, If the witneſs be-a wo- 
man of fair 1 immediately make known the offence, and 
{arched 


atutes, 197. 4 Black, Com, 219. m Ibid- 213. 
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arched for the offender : if tlie party accuſed fled, and ſuch cir- 
cuunſtances happened as uſually da, and probably will attend ſuch 
tranſactions, then her teſtimony may be credited. But if her cha- 
racter be bad in point of truth as well as chaſtity, if ſue did not 
forthwith make complaint, but concealed the injury, if the place 
where ſlie charges the fact to have been done, was where ſhe 
might have been heard, and ſhe made no outcry, if ſhe be unſup. 


ported by others, and hey ſtory be not confirmed by thoſe attend- 


ant circumſtances, which are the moſt infallible clue to truth, ſhe 
ought not to be credited, As the law gives a woman ſo much 
power, to ſubject a man to a capital puniſhment, it ought particular- 
ly to be obſerved, whether the witnefs has not had a previous con- 
troverſy with the perſon accuſed, ſo that it is probable that the 
charge 1s made from motives of malice and revenge : eſpecially 
if the witneſs be a woman of bad fame: for the vindictive ſpirit of 


' lewd women, has furniſhed frequent inſtances of ſuch conduct. If 
the female on whom the rape is charged to be committed, be under 
twelve years, if ſhe has ſufficient underſtanding to be a witneſs, 


ſhe is admiſſible, When it is conſidered that this accuſation is eaſy 
to be made, and that it is hard for an innocent man to defend 


againſt it, jurors ſhould be cautious that their deteſtation of the 


offence ſhould nor influence them to convict a perſon pans {lighr 
evidence, 


All nations have entertained ſuch a deteſtation of this crime, thar 
they have puniſhed it with great ſeverity, generally with death, | 
When it is conſidered that it is ſo dangerous to ſociety, ſo deſtruc- 
tive to the peace of families, ſo diſtreſſing to the unhappy victim 
of it, and indicative of ſuch a depravity of mind, the humane and 
bene y 'olent heart, the ſtrongeſt advocate for lenity of puniſhment, 
cannot find much fault with a law that ſubjects the criminal to the 


| Pains of death, Such is the puniſhment by our law, but as it is 
8 8 5 that perpetual confinement to hard labour, would more 


effectually prevent the commiſſion of the erime, it gen be better 
to adopt that . 


? 


In this ſtate, not many years fines, a man 8 of a rape, 
aud ſeutenced to luſter death, petitioned the legiſlature for a com- 


mutation 
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mutation * his ident even to caſtration. The legiſlature 
granted his requeſt, and the criminal underwent an operation, 
which effectually guards againſt a repetition of the offence, and 
would be a very proper puniſhment in all caſes, were it not for 
the ridicule attending it. | 


I ſhall bere treat of the crime againſt nature, or the crime not to 
be named, as fome writers modeſtly expreſs themſelves. In conſi- 
dering a crime, which reflects ſuch diſgrace upon human nature, 
every Perſon will be filled with horror and diſguſt. But to com- 
pleat our view of criminal law, it is neceflary to attend to the 


ſubject, however diſagrecable, and we ſhall treat on It with the 


: utmoſt decency. 


Fe Sodomy, or buggery is the unnatural connection between the 


duman being and a brute. The ſtatute inflicts the puniſhment of 


death on the offender, and to inſpire the deepeſt deteſtation of the 


deed, direfts that the very beaſt ſhall be ſlain and buried. I ſliould 
have hardly thought it poſſible, that a human being could be ſo 
vile and depraved, as to commit this crime, had I not been preſent 
at the trial of a man indicted for it, and againſt whom the moſt ex- 


plicit and convincing proof was adduced : but who eſcaped con- 


viction from the circumſtance, that no two witnefles ſaw him at 
the fame time, tho ſundry ſaw him at different times ſeparately, 
The jury ſuppoſed that there muſt be two witneſſes at the ſame time, 
to the ſame act, to comport with the ſtatute, requiring the teſtimo- 
ny of two or three wiineſles, or that which is equivalent, to rake 
away the life of man: but it is evident that this atrocious offender 
eſcaped that puniſhment which he richly merited, from a miſappre- 
henfion of the jury reſpecting the Jaw ; for it is clear that the 
teftimony | of five or ſix witneſſes, to different facts of the ſame na- 
ture, tho they ſaw them ſeparately, malt be equivalent to the teſta- 
| mony of two witneſſes who 5 the lame fact together. Gs 


Of, n cg name, is het crime of ONT conneRion between . 
man beings againſt nature. The ſtatute enacts, that if any man 


lie with mankind, as with woman kind, both Mall be put to death, 85 


unleſ⸗ one of the parties was forced, or under tlie age of fifteen 


| years. This crime, tho repugnant. to every ſentiment of decency 


aud 


» Satuies, 66, 1 Hawk. P. . 6. 
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and delicacy, is very prevalent in corrupt and debauched countries, 
where the low pleaſures of ſenſuality, and luxury, have depraved 
the mind, and degraded the appetite below the brutal creation. 
Our modeſt anceſtors, it ſeems by the dict ion of the law, had no idea 
that a man would commit this crime with a woman, and therefore 
have not comprehended it in the ſtatute. But in countries, where 
men have acquired a brutal reliſh for animal pleaſure, this crime is 


frequently committed—and might here by force of common law be 
puniſhed with death. The indictment muſt alledge that he had 
| the venereal act, and carnally knew 


5 Notwithſtanding the diſguſt, and horror, with which we treat 
of this abominable crime, we find that the elegant and modeſt 
Virgil, entertained very different ideas on the ſubject. „He made > 
the paſſion of a ſhepherd for a beautiful boy, the foundation of an 


b eclogue, and Corydon ſighs for Alexis, with all the fondaefs of a 
F lover, and in all the harmony of paltoral numbers. 
Tho the example of other Roman poets and the manners of the 8 3 | 
F age, may in ſome meaſure excuſe the choice of the ſubject, yer it i 
= ſtriking evidence, of the depravity, corruption, and debauchery of 
5 the Romans at that period, that they could reliſh a poem, which 
t celebrated an unnatural paſſion. | 
£ | | | 4 
8 2 49 
5 ChATER FIFTH. 
b OF MAYHEM AND ARSON, „ 
er | 1 
e „M according to the principles of tlie common wie; ; 
e is 15 violently depriving a perſon of the uſe of ſuch of his members 
— is may render him the leſs able in fighting, either to defend him- 
0 {If or annoy his adverſary. This law was probably adopted in 
the heroic ages when war was conſidered as the nobleſt employ- 
15 ment: but when our anceſtors formed their criminal code, the ar- 
15 dor of l eroiſm ſeems. to have abated, and it is enacted, if any per- 
8 ſon on purpoſe, and of malice aforethought, and by lying in wait, | 
OY mall cut, or diſable the tongue, or put out an eye, or cut off any 
cy of the privy W or ſhall. be aiding or afliſting therein, ſhall 


ſuller 
„ ii. „ Statutes, 67. 
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ſuffer death, Any wounding of an inferior degree, is conſidered 
as a battery, ard may be puniſhed as a breach of the peace, and the 
party injured, recompenced in damages, according to the nature 
and aggravation of the injury. 


. 


7 The crime of arſon is conſtituted and defined by K That | 
If any perſon of the age of ſixteen years or more, ſhall wilfully, 


and of purpoſe burn any dwelling houſe, barn, or out houſe, he ſhall | 
be put to death, if any prejudice or hazard happen to the life of 705 
any perſon thereby. If part of a building be garn and then : 
ingen it is arſon. e | t 
If any perſon ſhall wilfully and maliciouſly burn or deſtroy, or i 
attempt to burn and deſtroy any public magazine or ſtores, or if 5 
any maſter or ſeaman, i in a veſſel belonging to the United States or fe 
this ſtate, ſhall burn and deſtroy it, or in time of war, betray, or 0¹ 
w 


deliver it to the enemy, he ſhall ſuffer death: but in time of peace, 
the ſuperior court have diſcretionary power to puniſh by whip- 
ping, not exceeding forty ſtripes, baniſnment, impriſonment not 
_ exceeding ten years, and forfeitute of eſtate, The eſtabliſhment of ag 


the government of the United States and the laws enacted by Con. 1 

11 will render this laſt law unneceſſary. | an 

| Cuaten SIXTH. dw 

or 

or CRIMES, PUNISHABLZ BY IMPRISONMENT IN NEW- ae 
GATE. TAE: 

: . I 

HESE are; I. Robbery. n. Burglary. nt. . 4 

Counterfeiting. V. Horſe-ſtealing. VI. Arſon. VII. # 708 per 

ing to commit a rape. VIII. Perl IX. Aiding to eſcape wy 

from New-Gate priſon. HE 1 7 the! 

J Robbery is the forcible taking of bold or money, to any gila 


55 from the perſon of another, by putting him in fear. The 
puniſhment for this erime has been pointed out by ſtatute; but we 
muſt have recourſe to the common law, for its definition. 'The re- 
quiſites to conſtitute this crime are, 1. There muſt be an actual 
taking. A mere attempt to rob, is puniſhable only as a high 


handed breach of the peace. If the offender once take the thing, 
5 tho 


7 Statutes 66. 7 . . Ibid 4 __ Cam. 242. 1 188 P. C. 55. 
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tho he return it again, it is robbery. It is not ſtrictly neceſſa- 
ry that the thing be taken from the perſon ; if it be done in his pre- 
ſence, it is ſufficient. Thus when a robber by threats and violence 
puts a man in fear, and drives away his ſheep or cattle before 
his face. So where ſeveral in a gang commit a robbery, and one 
ouly takes the money, all are guilty i in judgment of law. So ig : 
they fail of an intended prize, and one ride from the reſt, and 
commit a robbery out of their view, and without their knowledge, 
allare guilty on account of the general intent. 2. Property of 
the leaſt value when thus taken, is ſufficient to conſtitute the crime 
of robbery. 3. The taking muſt be by force, or by a previous 
putting in fear, which conſtitutes the aggravated nature of the of- 
fence. If the property be taken forcibly and againlt conſent, with- 
out exciting fear ; as knocking a man down and taking his money 
while he 1s ſenſeleſs, this is robbery tho there is no fear. The put- 
ting in fear need not ariſe from any great circumſtanges of terror: 
it is ſufficient that ſo much force and threatning were made uſe of 
as to create an apprehenſion of danger, and compel a perſon to part 


with his property. If a perſon with a drawn ſword begs alms, 


anda n apprehenſive of danger gives, this is neg. 


u. Burglary is defined to be the breaking and entering into a 
dwelling houſe, or ſhop in the night time, with an intent to ſteal, 
or commit ſome high crime. To illuſtrate this ſubject, we muſt 
conſider the time, the place, the manner and the intent. 


1. The time muſt be in the night, when there is not ſufficient 
day light to diſcern a man's face, If there be moon light, ſo that a 
perſon can be known, it will make no difference ; for the maligni- 
ty of the offence ariſes from rhe circumſtance of committing it in 
the night, when ſteep has diſarmed the owner of the powers of vi- 
gilance and defence. | 


2. x The place according to the common law, muſt be a man- 
ſion houſe ; if it be a private houſe, a diſtant barn, or the like, it iy 
not under the ſame privilege ; for the breaking open where no man 
reſides, is not accompanied with the ſame circmvſtances of mid- 
night terror. A houſe in whicha man ſometimes reſides, and Lag 


| b „ only 
t Statutes, 17. 3 Iaſt. 67, „ 4 Black, Com. 224. 1 H.. P. C 50. 
1, HK. P, C. 101 „ Black, Com, 224, 325+ 1 Hol. P. C. 566. Foſt. 77+ 
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only left it for a ſeaſon, with an intent to return again, is a place 


where burglary may be committed, tho no perſon was in it, at the 
time the fact was done. Ifa barn, ſtable, ware-houſe or any out houſe 
be adjoining to, and parcel vf the manſion houſe, tho not under the 


ſame roof, a burglary may be committed in them, for the capital 


houſe protects all the appurtenances, if within the home-ftall,— 


A chamber in a college, or a room hired in a private houſe, are 


the manſion houſes of the poſſeſſors, if theygactually lodge there. 
Rurglary cannot be committed in a booth, or tent, erected in a 
fair or market, tho the owner lodge there, becauſe the law re- 
ſpects only permanent edifices. Burglary may alſo be committed in 
a church. The ſtatute not only regards dwelling houſes, but has 
gone beyond the common law, and makes it burglary to break into 
a ſhop, where goods, wares, and merchandize are depoſited. 


3. » The Manner muſt be beth by entering and breaking, tho 
this need not be done at the fame time : for a perſon may cut a 
hole one night and enter the next. There mult be an actual 

breaking, a ſubſtantial and forcible irruption. If a man enters a 


houſe by a door, which he finds open, or thro a hole which was 


made there before, and ſteals goods, or draws any thing out at a 
door or window, which was open before, or enters a houle by the 
door in the day time, and lies there till night, and then ſteals and 


goes away without breaking any part of the houſe, he is not guilty 


of burglary. But he would have been guilty, if he had opened a 
window, picked a lock, or opened it with a key, Tifted a latch, 
or any way unlooſed the faſtening, which the owner had provided 


and then entered, or having entered by a door or window, which 


he ſound open, or having lain in the houſe by the owner's. conſent, 
and then unlatches a door, or opens a door or window to go out of 
the houſe, or comes down the chimney, he is guilty of burglary. 
To knock at a door and on its being opened to ruſh in, or under 


pretence of taking lodgings, to fall upon the landlord, and rob 


Lim, or to procure a conſtable to gain admittance' to ſearch for any 
thing, and then to bind tlie conſtable and rob the houſe, have been 
conſidered burglaries, tho there was no actual breaking. If a ſer- 
vant opens and enters his maſter's chamber with a criminal deſign, 
| „ . | 7 or 

» 4 Black. 226, 227. 1 Hank. P. C. 1802. 1 Val. P. C. 552. 
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or if any perſon ledging in a public houſe, opens and enters ano- 
ther's door with a criminal deſign, or if a ſervant conſpire with a 
robber, and let him into a houſe by night, this is burglary in all. 


The leaſt entry with the whole or any part of the body, or with 
an inſtrument held in the hand is ſufficient. Thus to ſtep over the 
threſhold—to put a hand or hook into a window to draw out 
goods, or a piſtol to demand one's money, or to turn the key of a 
door, which is locked on the inſide, or to diſcharge a loaded gun 
into a houſe, are burglarious entries. Where ſeveral perſons com- 
bine together to commit'a burglary and ſome ſtand in adjacent pla- 


ces to watch, and the other break and enter, all are guilty, for the 


act of one in judgment of law is the act of all, The breaking may 
as well be after the entry as before, for if a perſon gets into a 
houſe or ſhop without breaking, and then breaks to get out, he ts 
guilty of burglary 


4 Thes intent muſt be criminal. The common law definition 
is with an intent to commit a felony. Of courſe, if the intent be 
to commit murder, robbery, rape, mayhenr, and the like, it will 


_ conſtitute burglary, as well as an intent to ſteal: tho in common 


ſpeech we annex to burglary, the idea of an intent to ſteal only, and 
never heard of any proſecutions for breaking a houſe with auy 
other intent. If the intent be to commit a treſpaſs, as beating rhe 
party, or diſturbing the peace of his family, it is not burglary, but 
a treſpaſs, or breach of the peare, Where a perſon breaks into a 
honſe with an intent to commit a crime, tho he does not perpe- 
trate the crime intended, yet it is burglary. e 


III. Forgery, by the ſtatute, conſiſts in the following ads: to 
forge, counterfeit, or alter any of the bills of credit, or ſecurities of 
this ſtate, or any other of theUnited States of America, or any note, 
or obligation, or other writing of any perſon or perſons whatſo- 
ever, to prevent equity and juſtice; or to utter and put off any 
ſuch forged, altered, or counterfeit bill or bills, ſecurity or ſecu- 
rities, note or obligation, or other 1 0 knowing them to be 
ſach, or to counſel, adviſe, procure, or in any way aſſiſt in the 
being, altering, counterfeiting, or fi igning any bill, ſecurity, 


note e, obligation, or other writing, knowing them to, be falſe ; ar 
3 
2 4 Black, Com. 227, 228. 1 Hawk, P. c. 10g. 
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to engrave any plate, or to make any inftrument to be uſed for 
any of the purpoſes aforeſaid. | 


IV. Counterfeiting is thus defined by ſtatute : to ſtamp, or other. 


wiſe counterfeit any cf the coins of gold and ſilver currently paſ. 
ſing, in this ſtate, or to utter and put off any ſuch counterfeit coins, 
knowing them to be baſe, and counterfeit, or to make any inſtru- 
ment or inſtruments, for the counterfeiting of any of the coins 
aforeſaid, or to be aiding or aſſiſting therein, The words forgery 
end. counterfeiting, are clearly of the ſame ſignification. In a le- 
gal ſenſe, one is applicable to writings, and the other to money, 
The ſtatute has defined theſe crimes with ſuch preciſion and accu- 
racy, that any explanation is wholly unneceſſary. I ſhall however 
mention a few caſes that have been decided. A perſon was indict 
ed for aiding and aſſiſting in counterfeiting money. On a motion 
in arreſt, it was contended that the aiding and aſſiſting, related 


only to the making the inſtruments and did not extend to the coun. 


terfeiting ; but the court determined, that the aiding and aflis- 
ing extended to the counterfeiting, as well as making the inſtry. 
ments. Aperſon offered to a tavern: keeper, a counterfeit guinea 
to pay his bill, and to receive his change. The tavern-keeper 


diſcovering the guinea to be counterfeit, refuſed to change it, but 


retained it, and procured the perſon to be proſecuted. This was 
held to be an uttering and paſſing within the ſtatute. 


V. Horſe-ſtealing is where one man feloniouſly takes and car- 
ries away another's horſe or horſes, with. an intent to ſteal them. 
This crime is diſtinguiſhed from theft in general, for the purpoſe 
of preventing it, by inflicting a ſeverer puniſhment ; becauſe the 
opportunities of commitLing it are greater, on account of the ex- 
poſed ſituation of ſuch property, and the facility with which the 
thieves make their eſcape, by means of the fleetneſs of the ſtolen 
horſes. 01 85 | 


The puniſhment of criminals convicted of the foregoing offences, 
is, that for the firſt offence, the offender ſhall ſuffer impriſon- 
ment in New-Gate priſon, being a public goal or work houſe, and 


there be kept to hard labour, for a term not exceeding three yeart, 


al 


2 22 


r 


at the diſcretion of the court before whom the cancer is had. 
If a perſon has been convicted of either of theſe crimes, previouſly 
to the time of erecting New-Gate priſon, or afterwards, if any 
perſon ſhall be convicted a ſecond time, of any of ſaid crimes, he 
ihall ſuffer impriſonment in ſaid priſon, and there be kept to hard 
labour, for a term not exceeding fix years, and on conviction a 


third time, the offender ſhall ſuffer impriſonment during life. \ 


If any perſon committing burglary, or robbery, ſhall in the per- 
petration of the crimes, be guilty of perſonal abuſe or violence, 
or ſhall be ſo armed with any dangerous armour or weapon, as 
ſhall clearly indicate violent intentions, he ſhall on conviction 
for the firſt offence, be impriſoned and kept to hard labour during 
life. For theſe crimes, no puniſhment can be inflicted but that 
provided by ſtatute, which ſuperſedes the common law. 


VI. If any male perſon of the age of ſixteen years, or more ſhall 


wilfully, and feloniouſly burn, or attempt to burn by ſetting on 


fire, any dwelling houſe, barn, outhouſe, ſhop, ſtore, ſhip, or other 
weſſel, and no prejudice, or hazard happen to the life of any per- 


ſon thereby, he may at the diſcretion' of the ſuperior court, on 


conviction thereof, be impriſoned in New-Gate priſon, and there 
be kept to hard labor, not exceeding ſeven years, and on a ſecond 


conviction for this offence, the offender may be there impriſoned, 


and kept to hard labor, for any limited period, or during ny: ag 


the circumſtances of the caſe may require. 


VII. If any perſon ſhall with force, and arms, and actual vio- 


Hence, an affault make on the body of any female, with an intent 
to commit a rape, he ſhall on conviction be impriſoned, and kept 
to labor in New- Gate priſon, during life, or ſuch other period, as 


the ſuperior court ſhall determine: By the common law, this of- 
fence can only be puniſhed as a high handed breach of the peace: 
but as jt actually evidences all the baſeneſs, and wickedneſs of 
heart, that the committing of a rape does, and as the' abuſe to the 
woman, and injury to her feelings muſt be nearly the ſame, it ſeems 
ed neceſſary in proportioning puniſhment to crimes, that this act 


| Rowe be placcd i in a different grade, from breaches of the peace. 


The 
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The legiſlature has therefore with great propriety defined the crime, 
and inflicted upon it a puniſhment, that may be proportioned to 
its enormity. | 


viſt. Perjury by the common law is defined to be; where a 
lawful oath is adminiſtered in ſome judicial proceeding, to a per- 
| : fon, who ſwears wilfully, abſolute] y, and falſely in a matter mate- 
rial to the iſſue, or point in queſtion : the oath mutt be adminiſ- 
tered in a court of juſtice, or by ſonie perſon having power to do 
it, and upon a lawful occaſion. 


a Swearing falſely in a depoſition is included in this deſcription, 


but if the cal was unlawfully adminiſtered, there can be no perju- | 
ry committed. It muit be wilfally, and .knowingly done, with 

deliberation, and not on ſurprize. It muſt be abſolute, and poſi- 
tive: therefore if a perſon ſwears as he thinks, remembers or be- 


lie ves, it will not be perjury. It is generally ſaid that it muſt be 
faite ; but ifa man ſhould happen to (wear to the truth when he 
did not know it, but intended to ſwear to a falſhood, it will be 
perjury : it muſt be to ſome point material to the queſtion in dif- 
pute, or material to induce the triers to believe the ſtory of the 


witneſs. It is immaterial whether the teſtimony be credited, or 


any perſon injured by it. 


Subornation of perjury, is the procuring another to take ſach 
falſe oath, as conſtitutes perjury in the principal. The puniſhment 


for theſe offences at common law, is fine, impriſonment, and per- 


amen to be a witnels, 


The puniſhment for theſe offences by ſtatute, is a forfeiture 
of twenty pound, one half to the public treaſury, and the other 
half to the party injured, who ſhall ſue for and proſecute the ſame 
ro effect, and {ix months, impriſonment in New-Gate, and perpetual 
diſability to teſtify. If the offender is unable to pay the forfeiture 
of twenty pounds, he ſha!l be ſet in the pillory for one hour, in 
the county town where the offence was committed or next adjoin- 
ing to the place, and have both his ears nailed, The party injur- 
ed may proceed by a qui tam proſecution againſt the offender, on 


this ſtatute ; „mand likewiſe a proſecution in the name of the ſtate 


| . h by 
21 Hawk. P. C. r7t, b Statutes, 199, e Ibid 442. 
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by an informing officer may be 8 in which caſe, the whole 

of the forfeiture goes to the treaſury of the ſtate. 4 By ſtatute A 

quaker who is gui] ty of falſe aflirmation or declaration, when admi- 

niſtered to him, iu lieu of the common 'oath, ſhall ſuffer the pains. 
and penalties of perjury, | 


164+ 8 any perſon ſhall effe& 'the eſcape of any pr iſoner 
confined in New-Gate priſon, or attempt the ſame, or ſhall give. 
any help, or afliſtance therein, he ſhall upon conviction before the, 
County, or Superior Court, be fentenced to impriſonment in ſaid pri- 
ſon, for a term not exceeding fix years, and pay the colt of profes. 


cution. 


As it would have been improper to have confined females in 
New-Gate, where they muſt have been in the ſame appartment with 
males ; itis provided that when a female is convicted of a crime, 
for which the puniſhment is impriſonment in New-Gate, ſhe ſhall. 
be confined with none but females in the common Work- houſe, in 
the county where tried, and kept to ſuch hard labor as may be 
ſuitable under the direction of the overſeer, or may be impriſoned 
in the con mon goal in the county, and be kept to labor, according to 
the direction of the court, before whom ſhe is convicted, for the 
ſame period as male offenders are liable to be confined in News 
Gate for the ſame crimes, | 


g When the time of impriſonment has expired, and it appears 
by the warrant of commitment, that the priſoner was to ſtand 
committed till the coſt ſhould be paid, the overſeers of the priſon 
may aſſign ſuch perſon in ſervice to any citizen of the United-States, ' 
if he cannot pay, or ſecure the coſt to their acceptance, for ſuch 
time as they ſhall judge neceflary to pay the coſt, taking resſon- 
able ſecurity for payment of the perſon to whom they ſhall 
make the aſſignment, If no ſuitable perſon appear to take in ſer- 
rice ſuch priſoner, they may direct the maſter of the priſen, 10 
hold him in fervice io the priſon, ſuch time as they ſhall limit to 
pay the coſt, allowing him cuftomary wages for like ſervice, If 
tach priſoner be unable to labour, rhe overſeers may take the beſt | 
ſecurity they can for the coſt, awd order the maſter to diſcharge 


| e him 
4 Statutes, 197. e Ioide 394. J Ibid 474. F Ibid. 417. 
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KY 11 2 prifoner eſcapes, and is re-taken, and re- committed be 


ſhall pay all the expence, in the manner provided for the pay. 


ment of coſt, and the time between tlie eſcape, and re-commit. 
ment, ſhall not be conſidered as part of the time for IE hg 
was ſentenced to impriſonment. 


— — 


CuarrER SEVENTH 
OF CRIME S AGAINST RELIGION. 


Cams of this rip en are not puniſhable by the civil arm, 
merely becauſe they are againſt religion. Bold, and pr eſumptious 
muſt he be, who would attempt to wreſt the thunder of heaven 
fromthe hand of God, and direct the bolts of vengeance where to 
fall, The Supreme Deity is capable of maintaining the dignity of 


his moral government, and avenging the violations of his holy laws. 


His onmiſcient mind eſtimates every act by the ſtandard of perfect 
truth, and his impartial juſtice inflicts puniſhments, that are accu- 
rately proportioned to the crimes. But ſhort ſighted mortals can- 
not ſearch the heart, and puniſh according-to the intent. They 
can only judge by overt acts, and puniſh them as they reſpect the 
peace, and happineſs of civil ſociety. This is the rule to eſtimate 
all crimes againſt civil law, and is the ſtandard of all human pun- 
iſhments. It is on his ground only, that civil tribunals are au- 


| : thoriſed to paniſh offences againſt religion. 


The crimes againſt religion are, I. Blaſphemy, II. Atheiti III. 
Polytheiſin, IV. Unitarianiſm, V. ee VI. Breach of Sabbath, 


VI . Profane Swearing, 


3 Blaſphemy by the Statute is where a perſon wilfully blaſ: 
phemes the name of God, the Father, Son, or Holy Ghoſt, either 
by denying, curſing, or reproaching the true God, or his govern- 
ment of the world. The puniſhments is whipping not exceeding 


forty ſtripes, and ſetting in the pillory one hour; and rhe ſuperior 


court which bas cognizance of the offence e at diſcretion hind 
| the offender to his 1 behaviour, | 


Blaſpheny 


6 . 67 


7 


n 
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5 Blaſphemy at common law, is the denial of the Being and pro- 
vidence of God, contumelious reproaches againſt Jeſus Chriſt, pro- 
fane ſcofling at the holy ſcriptures, and expoſing them to contempt 
and ridicule. The crime is puniſhable by fine and ae 
and other infamous corporal puniſhment. 


„ Atheiſin is defined by ſtatute, to be bete a perſon edu- 
cated in, or having made profeſſion of the chriſtian religion, by 
writing, printing, teaching, or adviſed pulling, denies 1 n 
of a God. 


III. Polytheiſm, is where's perſon a in, 8 1 Foun 
fefled the chriſtian religion, aſſerts and maintains by writing, prin- 
ting, teaching, or adviſed ſpeaking, that there are more Gods than 


one. 


IV. Unitariaaiſm, or denial of _ Trinity, 1s where a chriſti 
an by education, and proſeſſion, denies either by writing, printing, 
teaching or adviſed ſpeaking, that any of the N in the Tris 


' nity are God, 


V. Apoſtacy is Where a perſon educated under the wings of 
chriſtianity, and having profeſſed to believe i it true, either by wri- 


ting, printing, teaching, or adviſed ſpeaking, denies the chriſtian 
| religion to be true, or the holy icriprures of the old and ne w telta® 
ment. to be of divine authority. 


As a puniſhment for the four laſt crimes, the ſtatute is 
that on conviction. for the firft offence, the offender ſhall be inca- 
pable to have or enjoy any offices or employments, eccleſiaſtical, 


civil er military, or any part in them, or profit by them, and the 


offices, places and employments, enjoyed by ſuch offenders at the 
time of their conviction, ſhall be void. On a fecond conviction, 
ſuch perſon is diſabled to ſue, proſecute, plead or maintain any acti- 
on or information in law or equity, or to be guardian, executor, 
or adminiſtrator. The proſecution muſt be within ſix months after 
the commiſſion of theſe laſt offences, and the law has that tenderneſs 
and indulgence for the errors of human reaſon and the Infirmities 
of human nature, that it opens the door for repentance and reſto- 


ration, and provides that upon renouneing the erroneous opi - 


Th K | nions 


; 4 Black, Com. 59. 4 Statutes, 67. 
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nions within twelve months after conviction in the court where 
convicted, the perſon ſhall from that time be diſcharged from 


all the diſabilities incurred by the conviction. 


Theſe are all the crimes reſpecting religious opinions known to 
our law. Blaſphemy is ſo indicative of an abandoned heart, aud. 
injurious to the morals, that no one can an queſtion the prom of 


_ puniſhing i it. 


The being of a God is fo e impreſſed on the hs 


human laws. 
of popular belief. 


| mind, that it ſeems unneceflary to guard againft a denial of it by 
Athe iſm is too cold and comfortleſs, to be a ſubject 


| "Folytheifn tho it has been believed by the moſt poliſhed, as well 
as the moſt favage nations, has no chance of a revival where the 
unity of a god has been promulgated. The elegant fictions of the 
Grecian and Roman mythology, vaniſhed like the baſeleſs fabric of 
a viſion, before the light of rational philoſophy, and true religion. 
We mult acknowledge that the multitude and ſubordination of the 
_ pagan. gods furniſh a ſyſtem of poetical machinery, much more 


beautiful and magnificent than the chriſtian theology. They ſeem 


to be a kind of poetical divinities, created by the bards of ancient 


times, to ornament and embelliſh poetical deſcription, and one can 


hardly think they were ever the object of popular belief and ferious 
adoration. © The rapes of Jupiter and the amours of Venus, ſeem 


to render them very improper deities, for religious devotion. 


The 


character of God in the chriſtian ſyſtem, is too ſublime and glorious 
to be exhibited in verſe, and his conduct in the government of hu- 
man affairs does not admit him to be introduced into the machinery 


of a poem, in ſuch manner as will give ſcope to the fiftions of 


fancy, and the embelliſhments of the imagination. The bold and 


vigorous genius of Milton, flags in ſuch. an attempt. 


In his deſ- 
cription of the battle of the angels in heaven, the wild fiction of 
their! inventin g cannon, and throwing mountains at each other, while 
the Supreme Deity from his immortal throne beholds the wild affray, 
is ſo inconſiſtent with, the nature and character of ſpiritnal eflences, 
that we are highly diſguſted with the ſcene, tho painted in the 


moſt glowing; colours, and can only conſider it as a ſublime bur: 


elde upon the king of heaven. No event which the . race 
ave 
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nave witneſſed, is more ſolemn and awful, than the paſſion of our 
Saviour. Vida, an eminent Italian poet, has painted it in the molt 
brilliant colouring, and decorated it with the richeſt poetical ficti- 
ons, yet the ſcene is far leſs intereſting. and magnificent, in this 
poem, than in the plain and unadorned narrations of the evange- 
lical hiſtorians, But when Homer exhibits the Grecian mytholo- 

gy in action, when the gods aſſemble in council, when Jupiter 


thunders from Olympus, and Apollo, Neptune, Mars, and Venus, 


mingle in the combat round the walls of Troy : we are charmed 
with the elegance of the fict ions, the rickneſs of the deſeriptions, 


the ſplendor of the ſcenery, the variety of the action, and the con- 


hſtency of the conduct of theſe imaginary beings, with the charac- 
ter aſcribed to them. But tho polytheiſm, furniſhes the beſt ma · 
chinery for poetry, there is no danger that it will root out the be- 


lief of the unity of God, ata revive and flouriſh on the ruins s of 


chriſtianity. 
To prolibit the open, public, and explicit denial of the yoo | 


religion of a country, is a neceflary meaſure to preſerve the tranqui- 


lity of a government. Of this no perſon in a chriſtian country 
can complain, for admitting him to be an infidel, he maſt acknowl- 
edge, that no benefit can be derived from the ſubverſion of a reli- 
gion which enforces the beſt ſyſtem of morality, and inculcates the 


divine doctrine of doing juſtly, loving mercy, and walking humbly 


with God, In this view of the ſubject, we cannot ſufficiently repro- 
date the baſeneſs of Thomas Paine, in his attack on chriſtianity, 
by publiſhing his Age of Reaſon. While experiencing in a priſon, 
the fruits of his viſionary theories of government, he undertakes to 
diſturb the world by his religious opinions. He has the impudence 
and effrontery, to addreſs to the citizens of the United States of 
America, a paltry performance, which is intended to ſhake their 
faith in the religion of their fathers ; a religion, which, while it in- 
culcates the practice of moral virtue, contributes to ſmooth the 
thorny road of this life, by opening the proſpect of a future and 
better: and all this he does not to make them happier, or to in- 
troduce a better religion, but to imbitter their days by the cheer- 
leſs and dreary viſions of unbelief. No language can deſcribe the 


wickedneſs of the man, who will attempt to ſubvert a religion, 
| which 
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Which is à ſource of comfort and conſolation to its votaries, merely 
for the 445 of eradicating all ſemiments of denden, wh 


unde the public denial of chriſtianity is eee Wee 
articles of creeds, and mere doctrines of ſpeculation, excepting the 
doctrine of the Trinity, are left open for free and candid diſcuſſion. 


Tbe crime of hereſy is unknown. Direct and explicit denial, can 


only be comprehended by the ſtatute. Conſequences can never be 
drawn, and twiſted by implication from the converſation, or wri- 
tings of a perſon, into a breach of the law. It extends only to 
thoſe who have been educated in or made profeſſion of ebriſtianity. 
God's ancient covenant people, the Jews, who have been ſo long 
abuſed and inſulted by chriſtians, the Mahometan, who prays five 


times a day, the Bramin who believes in tranſmigration, and the 


Tartar who proſtrates himſelf before the Grand Lama, may all 
reach the doctrines and practice the ceremonies of their religion, 
without being wepoſed to any, penalty. | 


It l the Wyheſt pleaſure, that we compare our Me with 
other nations in this reſpect. Tho our anceſtors on flying from 
the hand of perſecution, into this aſylum of liberty, were anxious 
to preſerve a uniformity of religious opinion, and public worfhip, 
yet they never attempted to effect their deſign by ſevere laws and 
ſanguinary puniſhment. Proſecution never feaſted her eyes upon 
wretched victims, tied to the ſtake or ſtretched on the rack. The 
ſevereſt laws againſt heretics, extended no further, than to ſend 
away ſuch as came into the couutry, and to inflit a penalty on 
thoſe who harboured or brought them into the government. At 
an early period our laws began to exempt ſe& after ſect, from any 


| ra and then by degrees, extended io all the full bleſſings of 


toleration 


+ ba the title page . work is faid to be written [a Phi Paine, 


ſecretary for foreign affairs to Congreſs in the American war, The truth 
iz, that during ſome period of the American war, Congreſs appointed 3 
committee for foreign affairs, to which Paine was ſecretary, but had no 
power, and performed no duty, but that of a clerk to the committee; with- 
out any poition of the authority, efterwards annexed to the office of fecre- 
tary for foreign affairs. Fiom the poſt of ſecictary to the committee for 
forcign affairs, he was diſmiſſed for a feandatons breach of truſt. What muſt 
we think of a men who is capable of ſuch a pitiful artifice tv gratify his 
Vanity, aud render Rimſelf important» | 
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toleration. While the civil arm was cautious in puniſhing the 
religious opinions of the people, no power of a ſecular nature was 


delegated to the church for that purpoſe. They could only inflict 


the ſentence of excommunication, which ſecluded a perſon for miſ- 
conduct, from the communion of a religious RR but ſub- 
jected him to no civil 3 inconvenience whatever, 


VI. 2 Breach of Sabbath conſiſts in a variety of acts, which 
are puniſhable by ſtatute, Non attendance on divine worſhip in 
lome lawful congregation, ſubjects a perſon to a fine of three thil- 
ings : : but this law has grown nene | 


No 1 may keep open his ſhop, ſtore, ware n or 
work. houſe, or do any manner of ſecular buſineſs, (works of neceſ- 
ſity and mercy excepted,) nor be preſent at any concert of mulic, 
dancing, or any public diverſion, or ſhow, or entertainment, nor 
uſe any game, ſport, play, or recreation, on any part of the Lord's 
day, upon a penalty not exceeding twenty, nor leſs than ten ſhil- 


lings. No traveller, drover, waggoner, or teamſter, or their ſer- 
vants, may travel on that day, (except for neceſſity or charity, 


under the ſame penalty. Companies may not meet in the ſtreets, 
or elſewhere, nor any perſons go from home, unleſs to attend publie 
worſhip or ſome work of n and e upon the Na of 

five ſhillings. 


No tavern-keeper may entertain, er ſuffer any of the inhabitants 
of the town, or others, not ſtrangers or lodgers, to be in their 
houſes or dependencies, drinking or idly ſpending their time, on 
Saturday night after ſun-ſet, on Sunday, or the evening follow- 
ing, on penalty of five ſhillings, and every perſon ſo ſpending his 
time to forfeit the ſame ſum. Informations muſt be made with- 
in a month. No warning or notification of any ſecular buſineſs 
may be fixed on a door of any meeting-houſe to remain there on 
any day of public worſhip, upon penalty of five ſhillings, to be 
paid by the perſon putting it up, and grandjurors, conſtables and 
tything-men are directed to pull them down, No veſſel may un- 
neceſſarily depart from any harbour, port, creek or river, nor 


paſs by any town, where public WOE is maintained, nor weigh 
anchor 
Ft Statutes, 213, 214. 
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anchor within two miles, unleſs to get nearer thereto, on the 
Lord's day, at any time between the morning light, and the ſet- 


ting ſun, upon penalty of thirty ſhillings to be paid by the maſter, 


Any perſon behaving rudely or indecently within the houſe, where 
any congregation are met for public worſhip, may be fined not 
more than forty, nor leſs than five ſhillings. The ſervice of a 
civil proceſs on the Lord's day is void, 2220 the officer incurs a 
oy of ten Os 1 


Al fines impoſed for a bench of this act, on minors, ſhall be 
paid by their parents, guardians, or maſters, if any be, otherwiſe 
ſuch minors are to be diſpoſed of in ſervice to anſwer the ſame, 
and upon refuſal and neglect to pay ſuch fine and coſt, the offen- 
der may be committed, unleſs he be a minor, in which caſe eXCecu- 
tion for the fine and coſt, ſhall iflue againſt his parenr, guardian, or 
waſter, at the end of « month, after conviction. No appeal is al. 
lowed upon a conv iction of any offence in this ſtatute. 


The ſtatute law to prevent the diſturbances of public worſhip, 
has provided, that if any perſon or perſons, either on tlie Lord's 
day, or any other day, ſhall wilfully interrupt, or diſturb any aſ- 
ſembly of people, met for the public worſhip of God, within the 
place of their aflembling, or out of it, each perſon ſo offending, 


ſhall pay a fine not exceeding ten pounds, nor leſs than twenty 


ſlülliags: and that in caſe the offender is a minor, the fine is to 
| be collected as aforeſaid, and if TT then on ne ggect or refuſal, he 
may be committed, | 


There ſeems to be an inaccuracy in this ſtatute, After the 
above direction reſpecting the payment of fines, there is a clauſe, 
that where there is a conviction for any profanation of the Lord's 
day, or any diſturbance of public worſhip, if the offender neglect 
or refuſe to pay the fine, or preſent eſtate, that he may be whip. 
ped, not exceeding twenty ſtripes, by order of the court before 
whom he was convicted. The firſt paragraph, directs on neglect 
0 pay, that the offender be committed, in caſe of all fines impo- 
ſd for a breach of this law, and the laſt directs, that iu ſuch caſes 
| 5 | he 
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be be whipped. Theſe paragraphs being contradictory, the courts 
mult determine which is void. 


It is directed by ſtatute, that where children or ſervants are un- 
der the age of fourteen, on conviction of profanation, or diſturbance, 


they ſhall be corrected by their gnardians, parents, or maſters, 


in preſence of ſome officer, if the authority ſo appoint, and in no 
other way, and if they neglect, or refuſe to correct, they ſhall. 
incur a penalty of three ſhillings. | 


N vil. „The ſwearing raſhly, a or 1 by the holy 
name of God, or any other oath, or the ſinful and wicked curſing 
any perſon, ſubjects the offender for every offence, to a fine of 
{ix ſhillings, and if he be unable or refuſe to pay, he ſhall be ſet in 
the ſtocks, not exceeding three hours, nor leſs dun one, for one 
offence, and pay on FUE proſecution. 


8 T * 


CHAPTER EIGHTH, 
OF CRIMES AGAINST CHASTITY AND PUBLIC DECENCY- 


; crimes are, I. Adultery. 1. Inceſt, HT. Polygamy. 
IV. Fornication. V. Lacivious Carriage and Behaviour. VI. A 
Man being found in a bed with another's Wife. And, VII. Public 
Indecency. _ | | 

I. Adultery is the carnal connexion of a man 1 with another's 


wife. The man may be either married or ſingle; but the wo- 
man muſt be married : for the eſſence of the crime, is the adultera- 


tion of the offspring, the ſpuriouſneſs of the iſſue. If a married 


man has carnal knowledge of a ſingle woman, it is not adultery, 
but fornication. This diſtinction is founded in nature. The com- 
mon opinion of mankind declares, that it is a very different and 
mach more heinous crime for a woman that is married, to have 
criminal converſation with a Gngle man, than for a married man 
with a fingle woman. A married woman that ſubmits to the em» 


braces of any man but her huſband, does by that act, alienate her 


affections, deprave her ſentiments, and expoſe him to the n 


m statutes, 240. 
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| of all misfortunes, an uncertainty with reſpect to his offspring; 


or to ſupport the children of another. But it is poſſible, tho hardly 


probable, that a married man may be concerned in an intrigue 
with a girl, without impairing his conjugal affection, and at any 
rate he does not ſubject his wife, to maintain the children of ano- 
ther, nor does that act produce ſuch total depravity of moral cha · 
racter in a man, as in a woman: for when a female once breaks 
over the bounds of decency and virtue, and becomes abandoned, 
ſhe is capable of going all lengths in iniquity : but there are fre. 
quent inſtances of men, who diſregard the principles ONE 
but in other ou conduct with MOORE: 


le mul however be ENTS that it is a crime of a much blacker 
nature for a married than a ſingle man, to commit fornication, 
For he not only does an injury to his wife, but brings diſgrace upon 
his family. It would therefore be proper, that a married man 
ſhould be puniſhed with greater ſeverity for committing fornica- 
tion, than a ſingle man: but with leſs ſeverity than in the caſe 
of adultery ; for this would be proportioning the puniſhment to 
the crime, according to its influence on ſociety, which 1s the only 
| en of human puniſhments. | 


„ The tit for adultery is di omit en | 


branding in the forchead with the letter A, and wearing a halter 

about the neck, on the out ſide of the garments fo as to be viſible, 
On being found without the halter, on information and proof 
made before an aſſiſtant or juſtice of the peace, he may order them 
to be whipped not exceeding thirty ſtripes. 


„If a man and woman, who have been divorced ſhall again co- 


habit together as man and wife, they ſhall be puniſhed as adulterers. 


p It has been determined, that the fact of a man and woman be- 
ing found in bed together, naked, is ſuch preſumptive proof of 
the commiſſion of the crime of adultery, as will juſtify a convicti- 
on, tho the ſame evidence would have convicted the man of the 


offence of being found in bed with another's wife, if he had been 


proſecgted: for that offence. gs 
1 II. Inceſt 
„ Statues 5 „ Ibid. 137. 5 Kird, 87, 
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II. Inceſt is the marriage or carnal copulation between rela. 


tions within certain degrees of conſanguinity and affinity, prohibi- 


ted by ſtature. This prohibition is extended to all degrees in the 
aſcending and deſcending line, and to the third degree in the col- 
lateral line. Formerly the law prohibited a man to marry his 
wife's fiſter, but that Jaw has lately been repealed. The puniſh- 
ment is, that the offenders ſhall be ſet ou the gallows for the ſpace 
of one hour, with a rope round their necks, and the other end over 
the gallows. On the way from thence to the common goal, they 
ſhall be ſeverely whipped, not exceeding forty ſtripes ; they ſhall 
forever wear the capital letter I, two inches long, and of propor- 
tionable bigneſs, cut out of cloth, of a contrary colour to their 
clothes, and ſewed upon the upper garments, on the out fide of the 
arm, or on the back in open view, If they are found without ſuch 


letter worn as aforeſaid, they may by warrant from an affiſtant or 


juſtice of the peace, be apprehended and ordered to be publicly 
whipped, not exceeding fifteen ſtripes, and ſo as often as they are 


guilty. The iſſue of ſach marriage or carnal copulation, is diſ- 


abled from inheriting or taking any eſtate, being generally na- 
med in a deed or will, by tae father or mother, and the marriage 


is declared to be void. If the parties ſhall afterwards converſe to- 


gether as man and wife, or dw. II together in the ſame houle, they 


mall be puniſhed as adulterers. The ſuperior court may aſſign to 
the woman ſo ſeparated, ſuch reaſonable part of her late huſb- 
and's eſtate, as in their diſcretion the circumſtances of 1 it will ad- 
mit, not exceeding one third, 


* 


III. 7 Polygamy | is where a married perſon marries another, 
the former or other huſband or Wife being living: or where ſuch 


perſons continue to live together when thus married. The pun- 
| 4. | 
iſhment is the ſame as in caſes of adultery, and the marriage void. 


If cither party at time of marriage, be ignorant that the other is 
married, and ſeparate immediately on diſcovering it, that party 
will not be guilty of any crime: but a continuance to live together 


after knowing the fact, will be criminal. The offenders arc to be 
tried in the county where apprehended. 


1 his ſtatute does not td to thoſe : Ry ns Shah Land or 
| Un wle 


7 Statutes, 137 
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wife ſhall be continually beyond the ſeas, by the ſpace of ſeven 
years together, or whoſe huſband or wife ſhall abſent him, or her. 
ſelf, the one from the other, for that time, the one of them not 
knowing the other to be living within that time. Nor ſhall it ex. 
tend to perſons whoſe huſhand or wife have gone to ſea in any ſhip 
or veſſel, bound from one port to another, where the paſlage is uſu- 
ally made in three months time, and ſuch ſhip or veſſel ſhall not be 
heard of in three years, or be heard of under ſuch <ircumſtances, 
as may rather confirm the opinion, that the whole company are loſt. 
In ſuch caſes the matter being laid before the ſuperior court, the 
parties may be eſteemed and declared ſingle and — and 
upon ſuch declaration thereof, and liberty obtained from the ſuperi- 
or court, ſuch parties may marry again. This ſtatute does not 
extend to perſons legally divorced, or whoſe firſt marriage was 
within the age of a which is fourteen for a man and twelve. 


for a woman, 


IV. „ Fornication is the carnal copulacies of a man and ſingle 
woman. The puriſhment is a fine of thirty-three ſhillings to the 
county treaſury, or corporal puniſhment not exceeding. ten ſtripes, 
but corporal puniſhment is never inflicted, 


V. /Laſcivious carriage and behaviour is a crime of very uncertain 
deſcription. The ſtatute enacts, that for the preventing of laſcivious 
carriage and behaviour againſt, and for the punithment of which, 
(in regard of the variety of the circumſtances, particular and expreſs 
| laws cannot be eaſily made and ſuited) the county courts ſha!l be 
impowered, and directed to proceed againſt and puniſh ſuch per- 
ſons, as ſhall be guilty of laſcivious carriage, and behaviour, either 
by impoſing a fine on them, or by committing them to the houſe of 
correction, or by inflicting corporal puniſhment on them, according 
to the nature and aggravation of the offence, and the diſcretion of 

the court: that ſuch ſeaſonable and exemplary puniſhmeat may 
| be inflicted upon on of that Hog, that . 82 hear 


and fear. 


The ne terms, and the uncertain 3 of oh words 
of this ſtatute are ſuch, that it is no wonder that judges and lawyers 


have always * n about the e of i it, Indeed no con- 
7 ant 


r Statutes, 82, / Ibid. 106. 


AND PUBLIC DECENCY. 7 uk 


ſiſtent conſtruction has ever been put upon it. Perſons have been 
puniſhed as violators of this act, for paſſing thro a town with their 
nudities expoſed. This manifeſtly was public indecency, an offence 
at common law. Perſons have been puniſhed on this ſtatute for 
attempting to commit rapes, and expoſing their nudities. This was 
clearly a high-handed breach of the peace at common law. As the 
ſtatute gives courts power to inflict very ſevere puniſhments on this 


crime, it is neceſſary to know the acts which come within the de. 
ſcription of it. For the purpoſe of eſtabliſhing a rational conſtruc. 


tion, we muſt conſider the ſtate of ſociety, and manners, and the 


ſentiments of the people at the time the law was paſt, the pro- 
bable object they had in contemplation, the true import of the word 
laſcivious, and whether the legiſlature did not intend to F a 


; crime, not puniſhable by any laws then in being. 


This act was paſſed in the earlieſt period of the government. The 
firſt ſertlers of this country, moſt unqueſtionably brought with them 
much of the ſpirit of puritaniſm. The gloomineſs of their manners 
was heightened by the ſingular opinions they entertained reſpect- 
ing ſocial pleaſure. They conſidered the joys of love, to be in a great , 
meaſure inconſiſtent with the grace of God ; they reprobated the car- 
nal appetites of men, and many entertained the whimſical idea, that 
the huſband ſhould not indulge in the conjugal a& in the arms of 
his wife, with any other view than that of procreation. The ſin- 
gularity of theſe ſentiments, were firſt diſplayed at New-Haven, 
inthe puniſhment of young perſons of both ſexes, for the crime of 


. filthy dalliance in ſome of their innocent frolics and and amuſements, 


which gave birth to the fiction of the blue laws, reſpecting which, 


ſo many laughable ſtories have been told, and wlich is unqueſtion- 
| ably the proto-type of the act reſpecting laſcivious carriage and be- 


haviour. When people entertained ſuch whimſice.l ideas, reſpect- 
ing the impurity of the ſexual paſſion, it is not ſtrange that they 
ſhould attempt to reſtrain the intercourſe of the ſexes, by ſevere 
laws, and to eſtabliſh the greateſt purity of manners. They 
could not have it for their obje& to puniſh crimes already puniſhable 
by law, It was evident that the crimes of adultery and fornica- 
tion did not comprehend every act in the intercourſe of the ſexes, 


which was repugnant to virtue and innocence : that between theſe, 
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and that connexion of the ſexes which is conſiſtent with chaſtity, 
decency, and delicacy, there are many acts which are improper 


and vicious. It was purſuant to the ſpirit of the times, to attempt 
to reſtrain them; but as they are ſo various that they could not be 
deſcribed in derail, they were all comprehended under the deſcrip- 
tion of laſeivious carriage and behaviour : and tho the legiſlature 
intended to introduce an auſterity of manners and reſerve, in ſoci- 
al intercourſe, which would have thrown a gloom over life and 
excluded the moſt innocent amuſements, yet by a liberal con- 
ſtruction of their law, it may now be directed to reſtrain that li- 
centious familiarity between the ſexes, which is repugnant to de- 
cency and virtue. Laſcivious, has an appropriate meaning, and 
ſigniſies the exerciſe of luſtful paſſions, or unchaſte and wanton de- 
ſires, between the ſexes ; and when applied to carriage and beha- 
viour, theſe words ſignify the acts which evidence the exerciſe of 
thoſe feclings. 


Having premiſed theſe general obſervations, I ſhall hazard a de- 
finition of this crime, Which I think is a fair, rational and coulilt- 
ent conſtruction of the ſtatute, Laſcivious carriage and behaviour, 


may be defined to be thoſe wanton acts between perſons of different 


ſexes, which do not amount to carnal copulation, which are incon” 
ſiſtent with that decent intercourſe of the ſexes, that is warranted 
by virtue and innocence, and which are repugnant to the ſentj- 
ments of dclicacy and chaſtity, Theſe acts are unaccompanied 
with., force and violence; for if they are committed with force, 
they would be breaches of the peace, puniſhable at common Jaw. 
Laſcivious carriage cannot be the ſame as public indecency, for that 
does not neceſlarily import laſciviouſneſs, but may be committed 
without exciting laſcivious ideas, and is puniſhable as an offence at 
common law, It is acrime created by ſtatute, is unknown to the 
common Jaw, has relation only to the intercourſe of the ſexes, and 
is intended to refrain a wanton indulgence of the pailion of ſex. 
It would be hardly conſiſtent with delicacy, to illuſtrate theſe ob- 
ſervations by detailing thoſe actions, which come within the de- 
ſcription of this crime. The imagination of every perſon will 


ſuggeſt a thouſand: unn. Anilin, which 2 are the objects of 
this 


— — — — 
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lis Rane „which ent to be reſtrained, and deſerve to be pany 


iſhed. 1 of 


The court have a diſcretionary power to puniſh by fine, commit- 
ting to the houſe of correction, and whipping—This ſtatute needs 
correction. It is improper aad dangerous to give to courts ſuch 
latitude of conſtruction, with reſpect to the acts which are crimi- 
nal, and then to veſt them with ſuch boundleſs diſeretion in inflict- 
ing the puniſhment, It breaks that gradation of crimes, which 
ought to be regarded, and admits a diſproportion of puniſhments, 


to crimes, which is incompatible with the principles of juſtice. - 


| have known a man on a proſecution by virtue of this law, fined 
thirty pounds, for a connection with a woman, leſs criminal than 
fornication, who if he had committed fornication, and had been 
convicted, would not have been fined bat thirty three ſbillings. 


VE. © * The offence of a man's being found in bed with an- 
other's wife, ſubjects them both to be whipped, not exceeding 
thirty ſtripes ; but if one party was {urpriſed, and did not conſent, 
that ſhall excuſe the puniſhment. It ſeems unneceſlary to have 
pafled this law ; for the proof of the fact, that a man was in bed 
with another's wife, mult be {ufficient to convict tl. em 11 adultery, 
or it ought not to convict them of an) y crime. 


\ 


| vn. « Public Indecency is a crime at common law ; 2s where 
findry perſons from a balcony diſplayed their nudities, to a large 
concourſe of people: and where @ man went through a town 
with his nudities expoſed to view. So is any groſs lewdneſs, a 

crime at common law, as the keeping or frequenting a bawdy- 


| houſe, They are puniſhable by fine and impriſonment. 


Such are the laws which have been framed to preſerve the incſti- 


mable virtue of chaſtity ; but ſuch is the ſtrong and perpetual 
temptation to the commiſſion of crimes, againſt chaſtity, and ſo 


deep is the veil of ſecrecy, which the modeſty of the moſt profli- 


gate, throws round theſe tranſactions, that it 3s impoſſible to reſtrain 
them by the terror of penal laws. Purity of manners mult de- 
pend upon principles inſtilled into the minds of youth by education, 


and all parents are under the ſtrongeſt obligations, to impreſs on 
the 
t Statutes, 137 2 Black Com 646 
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the minds of their female children, theſe all. important truths ; that 
chaſtity is the peculiar ornament of the ſex, that innocence gives 
the brighteſt luſtre to their charms ; that their connection with 


the other ſex, ought to be marked with the utmoſt delicacy in their 
converſation, and decency in their deportment : and that they 
ſhould forever be on their guard againſt that indecorous familia. 
rity, which leads by flow but ſure ſteps, to irretrievable diſgrace 
and ruin. 


* —_—_—— 


CHAPTER e 


VE Ther T; RECEIVING STOLEN 6000s, AND THEFT- 


BOTE. 


iT veer is the taking and carrying away the perſonal 
goods of another, with an intent to ſteal. 

1. x There muſt be a taking without the knowledge, and con- 
ſent of the owner. 
the polleſſion is acquired lawfully, no ſubſequent act can render 
it ſtealing, » If a carrier ſhould open a pack of goods, and take 
away part of it, or if he carry it to the place appointed, and then 
aiterwards take it away, he is guilty of theft; but the mere not 
delivering, would only make him guilty of a breach of truſt. If 


gvods are delivered to a man to keep, and he run away with them, 


it is not theft; for the original poſſeſſion was lawful. z If a man 


depoſit property in the hands of a pawn-broker, or entruſt it with 
any other perſon, and then take it away with an intent to charge 
the bailce, with the 1 5 of 1 it, it is theſe. 


2. There muſt be a carry 70 away. A bare. 1 of the 
goods is ſufficient. If a man be leading a horſe out of another's 
paſtare, and be apprehended in the fact; if a gueſt ſtealing goods 
out of an inn, has removed them from his chamber down ſtairs ; or 
if a thief intending to ſteal plate, take it out of a cheſt and lay it on 
the floor, and is ſurpriſed before he can go away with it, in theſe 


caſes it is theft. 


The 


20 4 Black. Com. 229. 1 1 Hal. p. G. 50. 5 31nft, 107. 2 Folt, 123. 
- 2 Toit. 103. . 
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3. b The act muſt be accompanied with an intent to ſteal the 
goods. This intention is diſcoverable by a great variety of cir- 
cumſtances, as where'the perſon takes the thing clandeſtinely, and 
ſecretes it, or gonducts with it in ſuch a manner, as to ſhew he in- 
tends to keep it from the owner, or being charged with the fact, 
denies it. But if the thing be taken and kept openly, as if a ſer- 


vant takes his maſter's horſe without his knowledge and returns it, 


or if 2 neighbour takes another's plough left in the field and uſes 


it, theſe caſes are but treſpaſſes. 


4. elt muſt be the perſonal goods of akon, 1 W 
thing poſſeſſing value, and capable of ownerſhip, may be the object 
of theft. The thing muſt be of a perſonal nature; for it the things 


are real, or ſavour of realty, theft cannot be committed of them, 


Thus things adhering, or annexed to the freehold, as corn, grals, 
trees, fruit, or lead upon a houſe, cannot be the ſubjects of this of- 
fence : but the taking them with whateyer intention, is merely a 
treſpaſs. But if the thing be ſevered from the freehold by a tortious 
act, at one time, and fo rendered moveable, or perſonal eſtate, and 
then taken at another time, the laſt taking will be theft; or if any 
other perſon make the ſeverance, the taking will then be criminal. 
This diſtinction of the common law is very whinſical, If a 


perſon ſhould pluck an ear of corn from the ſtalk, and carry it 


away, it is only a treſpaſs; but if he finds an ear on the ground, 
ſeparated from the ſtalk, and takes and carries it away, it is theft, 
The true principle is, that every act of taking the property of ano» 
ther, where the diſpoſition to ſteal can be exerciſed, ſhould be called 
theft. It is apparent that this intent can as. well accompany the 
act of taking things, which muſt be ſevered from the realty, as in 
taking perſonal things, and that there is as much neceſſity in guar- 
ding one ſpecies of property, as the other. This doctrine of the 
common law produces great inconvenience, as it reſpects the pre- 
ſervation of fruit. As fruit is to be ſevered from the realty, and 
of courſe the taking ir being only a treſpaſs, there are many per- 


ſons who are capable of the mean act of ſtealing fruit, when they 


woald abhor the idea of ſtealing any other property. Annex to 


He act of ſtealing fruit, che puniſinnent due 40 ſtealing, and we 
ſhould 
4 4 Black. Com. 232. c Lid. 
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fhould find that the diſgrace of it, and the probability that they 
might be detected, and whipped as thieves, which they all de. 
ferve, would deter many from a practice, which is now very 
wickedly deemed by many as a matter of frolic and amuſement, 
In England, ſtatutes have been enacted to puniſh as theft, the tak- 
ing of things annexed to the freehold, in a great variety of i in- 


e 


d Bonds, bills, notes, or any y writings, which concern mere choſes 


in action, at common law, cannot be the object of theft ; becauſe 


it is ſaid they are of no intrinſic value, and import no property in 
the poſſeſſion of the perſon from whom they are taken. But this 
doctrine appears to me not to be warranted by the general princi. 
ples of the law, for the paper on which ſuch contracts are written, 
is certainly capable of ownerſhip, and of courſe may be the ohject 
of theft. In England, they are by ſtatute put on the ſauie footing 
as the money they were meant to ſecure. 


e Animals, in which there is no e either abſolute, or qua. 
lified, cannot be the object of theft, Thus beaſts of a wild nature, 
and unreclaimed, as fiſh in an open river, or pond, or wild fowlk 
ar their natural liberty, cannot in a legal view be ſtolen 3 but if 

they are reclaimed, and confined ſo that they can be taken at plea- 


Lure, and ſerve for food, the taking them may be theft, - Theft may 


be committed of all domeſtic animals of a tame nature, which ſerve 
for food, as cattle, ſwine, Thcep, and ↄoultry; but thoſe animals 
which do not ſerve for food, as dogs, and creatures which are kept 


for pleaſure, or whim, tho the owner may maintain a civil action 


for the loſs of them, yet the raking them away can never be theft. 
Tho theft cannot be committed of a thing, unleſs there be ſome 


property, and an owner, yet it is Wadde de whether the owner 


be known, for a thief may be punifhed for ſtealing the yoods of 2 
perſon anknown. 
Theft in the Engliſh * is called 3 EF is \ Ankded into 


; ITY larceny, the ſtealing of a thing of the value of twelve 2nce, 
or leſs, puniſhable by whipping : and grand larceny, the ſtealing 


355 of a thing of greater value than twelve pence, puniſhable WY! 
* Larceny is alſo divided into ſunple and mixed: ſimple | 


when 
* 4 Rlack, Com. 234- e 1 Hol. P. C. 511. 
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where the taking is not from the houſe or 8 if the taking is 
by night, upon breaking, and entering the houſe, it 18 burglary Bo 


if from the perſon by violence, and putting in fear, it is robbery ; 
but if the things are taken from the houſe without breaking, or from 
the perſon, in a private manner, it is mixed larceny. But in this 
ſtate theſe diſtinctions are of no conſequence. Our ideas of bur- 


glary and robbery correſpond with theirs : and as to theft, it 
makes no difference whether the goods are taken 8 the houſe, 


the perſon, or the field. 


g This crime js prohibited and de by Nature. The offen- 
der forfeits treble the value of the goods ſtolen, to the owner, and is 
to be fined at the diſcretion of the court, not exceeding forty ſhil- 
lings. If the value of the goods ſtolen, amount to twenty ſhillings, 
he ſhall ſuffer an additional puniſhment of whipping, not exceed- 
ing ten ſtripes, for one offence, If the value of the goods be more 
than five ſhillings, and leſs than twenty, and the offender refuſe, 


or is unable to pay the fine impoſed, he may be whipped: at the 


diſcretion of the court, not exceeding ten ſtripes. If the offender 
is unable to make reſtitution, the court may . him in ſervice. 


6 It is alſo provided by ſtatute, that where a convicklon! is before | 


a ſingle miniſter, an additional puniſhment may be inflicted, by com- 
mitting the offender to the work-houſe, or houſe of correction, to 


be kept to hard labour on the firſt conviction, not leſs than a 
month, nor more than three; on the ſecond, not leſs than a year, nor 


more than three, If the conviction be before the county court, then 
not leſs than ſix months for the firſt offence, and ſo for a longer 
time, as the court ſhall think proper, according to the circumſian- 
ces of the offence, and the numberof convictions : but for the fir(t 
offence no perſon ſhall be committed to the work-houſe, unleſs he 
be twenty-one years of age, and the court are of opinion that he is 
2 rogue, vagabond, or common e or a- lewd, idle, * 


1 . 
8 = 


„ Receiving ſtolen $6486 knowing them to be ſuch, 'S at 
common law, an offence puniſhable by fine and impriſonment 2. 


but a trial of the acceſſary, malt have been preceded by a conviethg! 
It has therefore. been provided by ny 


on of the principal. 


X X that ee 2 


4 Statutes, 244» 5 4 Black. Com. 132. Statutes * 


b Lid. 208. 
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that thoſe who conceal any theft, (unleſs committed by ſome 8 


ber of his family,) or ſhall receive and conceal ſtolen goods, know- 
ing them to be ſuch may be proceeded againſt as principal, and 


puniſhed in the ſame manner tho the PERO be not convicted, 


III. 1 Theft. bote is where the party robbed, or from whom 
goods are ſtolen, takes them again, or other amends upon an a- 
greement not to proſecute : and at common law is punifhable by 


fine and impriſonment : but the bare taking one's goods, without 


Mowing any favour to the theif, is no aan 


CHAPTER Tzvru. 8 


Gr - CRIMES AGAINST THE PUBLIC NY 


1. O. Challenges to Duels. To trace the hiſtory of the ori- 


gin and progreſs of duelling, would be an amuſing and intereſting 
work, but foreign to our enquiries. It is ſufficient to remark, 


that in defiance of the ſolemn monitions of religion, and the ten- 
der claims of humanity, it has for many ages. produced immeaſur- 
able diſtreſs in many a private family, and ſtill continues to reflect 
the deepeſt diſgrace upon the manners and character of modern 
times. It is however a ſubject of the greateſt ſatisfaction to re- 
mark, that this practice is growing every day leſs faſhionable 
and reputable, and that the voice of reaſon, ſeems to prevail 


over thoſe viſionary ideas of honor, and that mad heroifm which 


have fo often prompted friends, for the moſt-trifling quarrels, to 
ſhe d each other's blood, and to involve their families in. ruin and 


diſtreſs. Y | be 


Long experience having ſhewn, thut duelling could not be pre · 
vented, by conſidering the ſucceſsful combatant as a murderer, the 


' meaſure of rendering the giving and accepting a challenge, highly 
puniſhable, has been adopted. This expedient is founded in good 
policy: for a perſon will be . caurious about entruſting his enemy 
with a challenge, which would furniſh evidence to ſubject him to 


a heavy puniſhment. 


fon ſhall challenge 2 or ſhall accept a challenge, to . at 
{wor 


. 5 Hawk. P. C. oy k Statatesy 43+ 


It is provided by ſtatute—that if any per- 
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word, piſtol, rapier, or other dangerous weapon, the perſon ſo 
challenging, or accepting, ſhall forfeit to the public treaſury, 
one thouſand pounds, and find ſureties for his good behaviour du- 


ring life, and be forever diſabled from holding any office of pro- 


fit or honor, and if unable ts pay the forfeiture, to be cloſely im- 
priſoned during life. 


If any perſon ſhall willingly or 1 carry or deliver any 


written challenge, or verbally deliver any meſſage, purporting to be 


a challenge, or be preſent at fighting a duel as ſecond, or aid and give 


countenance thereto, he ſhall on conviction ſuffer the aforeſaid pun- 


iſhment ſaving the ding ſureties for good behaviour during life. 


II. A Riot is where three or more perſons ſhall come or 
aſſemble together, with an intent to do any unlawful a&, by force 
and violence, againſt the perſon of another, as to kill, beat, or 
otherwiſe hurt him, or agaivſt his poſſeſſion, or goods, as to break | 
open or pull down any houſe, or tence wroagfully, or to cut or 
take away any corn, graſs, wood, or other goods wrongfully ; or 


to do any other unlawful act, with force and violence, againſt the 


peace, or to the manifeſt terror of the people, and being required or 
commanded by any of the civil authority, ſheriff, deputy ſheriff, 
ſelectmen, or conſtable by proclamation, ſhall not diſperſe, and 
peaceably depart to their habitations and lawful buſineſs; or 
where three or more perſons, being ſo affembled, ſhall do an un- 
lawful act againſt any man's perſon, poſſeſſion or goods, or againſt 
the public intereſt in any particular: ſuch offenders before the ſu- 
perior or county courts, in the county where the offence is com- 
mitted, may on conviction, be fined not exceeding ten pound each, 
be impriſoned not exceeding ſix months, or be whipped not ex- 
ceeding forty ſtripes, at the diſcretion o the court, according to 
the nature and circumſtances of the facts. | | 


For the purpoſe of preventing :he commiſſion of this crime, any 
aſſiſtant, jaſtice of the peace, ſheriff, deputy ſheriff, ſelectman, or 
conſtable, within the limits of their juriſdiction, are authoriſed 


and required on notice of any ſuch unlawful and riotous affembly, 
o reſort to the place, and among, or near as they can ſafely come 


to 
I Statutes 205. 
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to the rioters, with an audible voice, command or cauſe to bs com. 
manded ſilence, whilſt proclamation is making, and after that 


ſhall openly with audible voice, make or cauſe to be made procla- 
mation in theſe words. or words to the like effect. In the name 


«and by the authority of the State of Connecticut, I charge and con- 
mand all perſons aſſembled, immediately to diſperſe themſelves, and 


peaceably to depart to their habitations or to their lawful buſineſs, 
upon the pains and penalties contained in the a& or law of this 
ſtate, entitled an act for preventing and puniſhing riots, and riot- 

. : \ 
ers. - | | 


If the rioters do not then diſperſe, ſuch authority may command 
all perſons to aſſiſt. and they may ſeize and apprehend them, and 


carry them before ſome aſſiſtant or juſtice of the peace, to be dealt 


with according to law. If any of the rioters are killed, maimed, 
or hurt in the attempt, the authority and thoſe acting under them 
are fully diſcharged from any private damages or public puniſh- 


ment. If any perſon ſhall with force and arms, wilfully and know- 
ingly oppoſe, obſtru&, hinder or hurt any perſon, going to make 


proclamation as aforeſaid, he ſha}! be puniſhed as a rioter, and if 
the rioters do not diſperſe, having knowledge that ſuch proclama. 


tion has been hindred to be made, they ſhall be deemed puilty of 


a riot and puniſhed accordingly. The proſecution mult be within 
a year after the commiſſion of the criue. 


Here it may be remarked, that if three or more perſons aſlemble 
to do an unlawful act, and none is done, and no proclamation is 
made, they are not puniſhable : if proclamation be made and they 
diſperſe without doing eny unlawful act, they are not puniſhable ; 


if on proclamation they do not diſperſe, they are puniſhable : if no 


proclamation be made «nd they do an unlawful act, they are pun- 
iſnable. # At canw=* ww, there is a gradation of theſe crimes. 

An unlawful asu 5,% *Hhere three or more perſons meet with an 
intent to do an w.- i wt, and do nothing. A rout is where 


they make ſome advances, bat do not compleat the act: and a riot 
is the completion of the unlawful act. Our ſtatute comprehends 


all offences of this ſori uuder the general name of riot. 
III. Breaches 


m 4 Black, Com, 148. 
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Il]. „ Breaches of the Peace, are by ſtatute defined to be tu- 


multuous and offenſive carriages, threatening, traducing, quarrel- 


ling, challenging, aſſaulting, beating, or ſtriking any perſon. This 
comprehends aſſaul ts, batteries, wounding, and falſe-impriſonment : 


which we have already conſidered as private injuries, and which 


are puniſhable as crimes. The expreſſion of tumultuous and offen- 
five carriage, threatening, tradueing and quarrelling are ſo general, 
that upon a literal conſtruction, they might comprehend ' a vaſt 
variety of actions: but they are limited by the ſubſequent words, 


which provide that the offender ſhall pay to the party hurt, or 
ſtricken, juſt damages, and alſo a fine ; which imports that there 


muſt be perſonal violence, and that the mere offending a perſon, 


threatening to abuſe him, or challenging to fight, unaccompanied 
buy force and violence, will not be a breach of the peace; but 


that a perſon muſt do an act, by which another is hurt or ſtricken, 
to make him guilty of a breach of the peace. The general rule 
therefore, in the conſtruction of this ſtatute ſeems to have been this, 
that where a perſon does an act which amounts to an aſſault and 


battery at common law, he is guilty of a breach of this ſtatute. 


And this ſeems to be a rational conſtruction, for public juſtice does 
not require that the quarrelling, ſcolding and abuſive converſation 
unaccommpanigd by violence, ainong neighbours, ſhall come under 
the animadverſion of the law. Ofaflault and battery we have fully 
treated in conlidering private injuries. A fighting of two perſons 
by conſent, is a breach of the peace. Under this ſtatute may be 


comprehended the common Jaw offence, of affray, which ſignifies 


the fighting of two or more perſons, in ſome public place to the 
terror of the people. | 


The puniſhment for theſe offences, is a diſcretionary fine, accor- 
ding to the merits of the ofence ; conſidering the party ſiniting, or 


 ſmitren ; ; the inſtrument, danger, time, place, and provocation, If 
an indian, negro, or mulatto ſervant, or flave, ſhall be guilty of this 


crime, he ſhall be puniſhed by whipping, at the diſcretion of the 
court, not exceeding thirty ſtripes. 


By tatute, ſheriffs and conſtables have the power, and; it is their 
n t 
n Statutes, 188. 6 
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duty to prevent and ſuppreſs breaches of the peace, and may appre- 
hend the offenders, and carry them before proper authority. By 
common law ea private perſon is juſtified in endeavouring to ſepa- 
rate the combatants, let what will be the conſequence, to hold 
them to prevent them from fighting, to ſtay them till the heat be 
over, to confine them till they can deliver them.to a conſtable, or 
bring them before a juſtice of the peace. If in doing this he 
unavoidably hurt the perſon, he is excuſable: but if the perſon 
hurt him he may have his action. By common law ſheriffs, and 
conſtables may break open houſes to ſuppreſs breaches of the 


peace, and if any perſon be dangerouſly wounded, they as well as 
private perſons may hold the Wee and W him before pro- 


per authority. 


The law has provided certain meaſures, which are calculated to 


preſerve the peace. It is enacted by ſtature, that ſurety of the 
peace, or good behaviour, ſhall be granted, as the merit of the 
caſe ſhall require, by any aſſiſtant or juſtice of the peace, againſt 


all per ſons who by threatening words, turbulent behaviour, or ac- | 


tual violence, or by any other unlawful action, ſhall rerrify, or diſ- 


quiet any of the good people of this ſtate ; and alſo againſt com- 


mon barrators, who frequently ſtir up, and maintain ſuits at law, 


in courts or quarrels, and parties in the country: as alſo againſt 


ſuch as invent and ſpread falſe reports, whereby diſcord ariſes, 
or may ariſe among neighbours: as alſo againſt ſuch as are, of evil 
name, or fame generally, for maintaining, or reſorting to houſes 
of bawdry, and incontinency : alſo againſt night-walkers, that are 
of evil name or report generally, or ſuch as eve-drop men's houſes, 
or caſt carts into ponds, or commit other ſuch like miſdemeanors, 


outrages, or diſorders in the night ſeaſon : alſo againſt idle perſons, 


ran libellers, and againft ſuch like offenders. If any 
perſon have juſt reaſon to fear, that another will do him a corpo- 
Tal injury, by killing, beating, or impriſoning him, or that he will 
procure others to do i it, he may make complaint to an affiſtant or 
Juſtice of the peace, and upon making oath that he is in fear of 
death, or bodily harm, and will ſhew that lie has juſt cauſe to be 

N ſo . 


o Statutes, 189. p Hawk. P. C. 128. | 
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ſo, by reaſon of the other's threats, menaces; attempts, or having 
lain in wait for him, and that he does not requive ſuch furety of 
malice or mere vexation, then ſuch aſſiſtant or juſtice may require 


the party complained of, to ſind ſureties of the peace. 


. In. all inſtances where the public peace only is affected, the moſt 
uſual mode of proceeding i is by information, and complaint from 
ſome informing officer. At common law any juſtice of the 
peace, may officially bind all thoſe to keep the peace, who in his 
preſence make any affray, or threaten to kill, or beat another, or 
contend together with hot, and angry words, or go about with 
unuſual weapons, or attendants, to the terror of the people—all 
ſuch as he knows to be common barrators, and ſuch as are 
brought before him by a conſtable, for a breach of peace in his 
preſence. From the expreſſions of the ſtatute, it would ſeem a ra- 
tional conſtruction that an aſſiſtant or juſtice of the peace, ſhould 
have the power to compel a perſon to find ſureties of the peace, or 
good behaviour, in all the caſes mentioned in the ſtatute, which 
happen in their preſence, or of which they have perſonal know- 
ledge : but that in other caſes the information ſhould be by a pro- 
per officer, Where aprivate n is in danger, he may proſe- 
cute in his own name. 


Da as complaint, or perſonal knowledge, as the caſe may 
be, an aſſiſtant, or juſtice of the peace may 1flue a warrant to ſome 


officer, to apprehend the -perſon complained of, and from his own 


knowledge, or due proof of the facts charged, he may order ſuch 
perſon to become bound with good and ſufficient ſurety „or ſuretics, 
ina recognizance of a proper ſum, conditioned that he ſhall carry 
good, and peaceable behaviour, towards all the ſubjects of the ſtate, 
and if the proceſs be on information of ſome private perſon, eſpeci- 
ally towards him, and if on the information of ſome public officer, 
to dbſtain from doing the particular acts complained of, and appear 
at the next court of common pleas, and take up his bond, unleſs the 
court ſhall order a continuance of it; which proceeding* muſt 
be certified ro ſaid court. If the condition of the recognizance 


be broken by a breach of the peace, or doing that W 157 
hic 


7 Hawk. P. C. 126. 4 Black. 254. =T Ibid. 255» 
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which the perſon was bound to avoid, or by an actual violence, of | 


even menace, or aſſault upon the private perſon, who demanded it, 
then the recognizance is forfeit, and becomes abſolute, and an action 
een be brought for the recovery of the penalty. The court to 
whom the recognizance is returned, may order a continuance of 
it, if they think proper, for the purpoſe of reſtraining the offender, 

dur if he appears and moves to be diſcharged, and no proof is had 
of a forfeiture, or no ſufficient objection ſhewn, he may be diſchar. 
ged. If the recognizance be taken to a private perſon, he may dif. 
charge it. If the party recognized does not 1 4 in en it 
will be a forfeiture of the bond. 


If the perſon complained of, or 8 before an aſſiſtant or 
juſtice of the peace, and being ordered to find ſureties of the peace, 
or good behaviour, ſhall refuſe, the court may commit him to the 
eonmon goal, there to remain until delivered by due order of law, 


IV. / The refuſal to aſſiſt a ſheriff in the execution of his office and 
duty, if the perſon be of age and capacity, and commanded, ſubjects 
him on conviction, to a fine not exceeding ten pounds. The refi- 

kal to aſſiſt a conſtable is puniſhable by a fine of ten ſhillings, but if 
it appear to be done wilfully, contemptuoufly or anne the 
fine may be forty ſhillings. 


When in caſe of great oppoſition, the ſheriff raiſes the militia of 
| the county, any commiſſioned officer refuſing to obey, is puniſh- 
able by a fine not exceeding twenty pounds, and every ſoldier by 


a fine not exceeding three 1 10 and all N and ge 


occaſioned thereby, 


| V. Obſtruckion of lawful proceſs at common law, is SH 
highly criminal, and renders the party a partaker of the crime of 
him who was about to be arreſted. Our ſtatute law has provided, 


if any perſon ſhall zbuſe any magiſtrate, or juſtice of the peace, or 


reſiſt and abuſe any ſheriff, conſtable or other officer in the execu- 
tion of his office, he ſhall find ſureties for the peace, and good 
behavior, until the next county court in the county, and on refu- 
ul may be committed to the common goal, there to remain till 
the next court who may take Lin mag of the wrongs and abu- 


les 
F Statutes 224. bid 224. # Joid, 189. 
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ſes done to ſuch officer, or officers, and inflict on him ſuch penalty, 
as the merit of the caſe ſhall deſerve, not exceeding ten pounds. 


VI. = Eſcape of a perſon legally arreſted; upon a criminal pro- 
ceſs, by eluding the vigilance of the keepers, before he is put in 
priſon, 1s an offence at common law, puniſhable by fine, and impri- 
ſonment. Officers having arreſted a criminal, and negligently per- 
mitting him to eſcape, are puniſhable by fine. » If the officer retake” 
the priſoner on freſh purſ uit, before he gets out ot his ſight, it will 
excuſe him; but if he gets out of ſight, tho the officer retake him, 
or kill him in the purſuit, it will not excuſe him. 2 If the eſcape 


be voluntary, by the conſent, and connivanee of the officer, he is 


puniſhable in the ſame degree, as the offence of which the priſon- 
er eſcaping was guilty ; but cannot be puniſhed till the original 
criminal be convicted of the crime for which he was arreſted ; 
otherwiſe the officer might be puniſhed for a crime, of which the 
peſon eſcaping was innocent ; but before conviction the oflicer may 
be fined, and Imprifoned for a miſdemeanor. 


"AR Reſcue 1 is the forcibly, and knowingly, Genin another 


from an arreſt, or impriſonment; and the reſcuer becomes thereby 


guilty of the ſame offence as the perſon reſcued ; and puniſhable 
in the ſame manner, whether the crime be treaſon, murder, or a 
miſdemeanor : but the princi pal mult firſt be convicted, before the 
reſcuer can be tried, for it may turn out that no offence was com- 
mitted, Of courſe if he entirely eſcapes, the reſcuer cannot be 
puniſhed. Some further proviſion on this head is neceſſary. 


VIII. 6 Breach 1 8 by the offender himſelk, when com- 


mitted for any cauſe, was felony at the common law, or even con- 


ſpiring to break it. This doctrine has never been recognized by 
our courts, nor do I know that any proſecution has ever been had 
for this offence. It might with propricty be deemed a miſde- 
meanor at common law, and puniſhable by fine and impriſonment, 
but the legiſlature ouglit to take up this fie and iuflict a pro- | 


per puniſhment on fuch an offence. 


N. c Libels- : are malicious defamations of any perſon, and eſ- 


„ FP pecially 
x 4 Black. Com. 129. 1 Hal. 588. * Hawk. P. C. 1x39 1: eek 
P. C. 599. à Ibid. 607. Felt 344 6 4 Black, Com. 130 1 Hal. P. C. 
(%% 2 Hawke P. C. 123.1 Hawke P. C, 193. 4 Elack. Com. 150 
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pecially a magiſtrate, made public either by printing, writing, 


ſigns or pictures, in order to provoke him to wrath, or expoſe 


him to public hatred, contempt and ridicule. The communication 
Of a libel to any one perſon in legal couſideration, is publiſhing it. 
The ſending an abuſive letter to a perſon, is as much a libel, as if 
it were printed; becauſe it has an equal tendency to break the 
peace. The nature of libels was fully inveſtigated in conſidering 
them as private injuries, in a former part of our enquiries. It is 
ſufficient now to remark, that there is a materia} diſtffiction be- 


tween the private action, and the public proſecurion, in this reſ- | 


pect ; that in a private action, the defendant may juſtify by pro- 
ving the truth of the libel, but in a criminal proſecution, no proof 
will be admitted to prove the truth of the facts ſtated in the libel ; 
becauſe the tendency to provoke and diſturb the public peace, and 
not the falſity, is conſidered, to conſlitute the eſſence of the crime, 
There has never been a proſecution for this offence before our 
courts, and of courſe there never has been an expreſs recognition 

f this doctrine of the common law. I do not ſee any juſt ground 
for the diſtiuction, as to proof between a civil action and criminal 
proſecution. If the truth of the libel ought to excufe a perſon 
from paying damages to the party in a private action, it ought to 
excuſ: him from being puniſhed on a public proſecution. 


There has been a great diſpute in England with reſpect to the | 


power of juries in proſecutions for libels. It has been decided by 
Lord Mansfield, and ſundry of the molt eminent judges, that the 
jury are only to judge of the fact of publiſhing, and leave it to the 
court to decide on the face of the record, whether the writing be 
a libel. But a late act of parliament, has given the jury power to 


Judge of the fact of publiſhing, and whether the writing is a libel, - 


By the power which we conſider juries to poſſeſs in this ſtate, they 
would moſt unqueſtionably have a riglit-to decide às to the fact of 
publiſhing, aud alſo whether the writigg, be libelluus. 


Such is the Jaw reſpeaing libels that defame public officers, 


and private perſons : 4 but by the common law of England, all 


writings which are calculated to ſubvert the conſtitution or eivii 


government, religion and morality, are deemed libels, 


5 All 


42 Strang 78. 
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„All ſeditious writings reſpecting the government have been 
adjadged libellous: inſtances of which are very numerous in the 
Britiſh reports, | 


4 
7 


All writings which reflect upon the chriſtian religion, are 
deemed libels in England: and authors j,ave been puniſhed for 
blaſphemous writings reſpecting the miracles of gur Saviour, and 
the doctrine of the Trinity : but the court declared, that they 
did not intend to include diſputes between learned men, upon par- 


ticular controverted points, but they would not ſuffer it to be deba- 


ted, whether to write againſt chriſtianity in general was not an 
offence punifhable by the temporal courts of common law. The 


| ſtatute law of this ſtate, wall comprehend every olfence of this 


deſcription. 


wp an writings which are calculated to deſtroy the principles of 
morality, are libcls. This rule is not conſidered as extending to 


_ every immoral writing, but to thoſe which are deſtructive of mo- 


rality in general. Thus, the publication of obſcene books, ſuch as 


| Rocheſter's poems, the fifteen Plagues of a Maidenhead, and Venus 


in the cloiſter, or the Nun in her ſmock, have been conſidered 
as libels, and puniſhed by courts, | 


The puniſhment is fine, impriſonment, and pillor Y at the diſ- 
cretion of the court. 


X. b Defamation of autherity is punifhable by ſtature, which 
enacts „that whoever ſhall defame any court of juſtice, or the ſen- 
tence and proceedings of the ſame, or any of the magiſtrates» 
Judges, or juſtices of any court, in reſpect of any a& or ſentence, 
paſſed therein, and be thereof lawfully convicted, before any of 
tbe general or ſuperior courts, ſhall be puniſhed by fine, impriſon- 
ment, disfrancliſement, or baniſhment, according to the nature of 
the offence, and the diſcretion of the court. This ſtature is very 
ancient, and needs correct ion. The defamation of a court ſeems a 
very odd expreſſion. A {tature might deſine a reviling or a 
ing of a court, which would deſerve puniſhment. 

| | The 
's 2 Rofl. Abr. 755 133 Strang. 834. g Ibid. 789. 3 Statutes, 33. 
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The ſame ſtatute puniſhes as a public EO; private defama. 
tion : but cok 1s obſolete. | 


__ CHhariER ELEVENTH. 
or CRIMES AGAINST PUBLIC POLICY. 
Tex importation of convicts is prohibited by ſtatute.— 


No perſon convicted of any crime in a foreign country, and ſenten- 


ced to be tranſported abroad ſhall be imported into this ſtate, and 


any perſon who ſhall import or bring into this ſtate knowingly any 


ſuch convict, or ſhall be aiding or aſſiſting therein, ſhall forfeir and 


Pay to the treaſurer of the ſtate, one hundred pounds for every ſuch 


convict. On a profecution for a breach of this act, the perſon pro- 


ſecuted, is bound to prove that he had lawful right to import tke 
perſons, on whoſe account he is proſecuted, and that the ſame was 
not againſt the meaning of the ſtatute. I his act was paſſed 
In conſequence of the 2 naw mig of a cargo of convicts frem 


Ireland. 


e 3-21 he importation of ſlaves into this State, has been pro- 
hibited by ſtatute. There have been a variety of regulations on 
this ſubject. Slavery has never been expreſsly aud directly autho- 


riſed by ſtatute, tho it was permitted previouſly to the revolution, 


and many laws were paſſed for the regulation of flaves, which in- 
directly eſtabliſhed the right of holding them. In the year 1784 
an act was paſſed prohibiring the importation of any negro, indian, 
or nulatto flaye, by {ea or land, from any place, to be diſpoſed of, left 


or ſold in this ſtate, on penalty of forſeiture to the ſtate, one hund- 
red. pounds for every ſlave fo imported: and alſo an act that all 


children born of ſlaves after the firſt day of March 1784, ſhall be 


ſree on their arrival to the age of twenty-five years, In the 
year 1788, an act was paſſed, prohibiting all the citizens of this 


ſtate, from being directly or indiretly concerned in, import- 


ing or tranſporting, or buying or ſelling, or receiving on board 


bis veſſel, with intent to import or tranſport any. of the inhabitants 


of Africa, as ſlaves or ſervants for term of years, on penalty of fifty 


pounds for every perſon ſo reccived on board, and five hundred 


pounds 


& ie 367. ö Ibid. 368. 
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pounds for every veſſel ſo employed, oae half to the proſecutor, 
and the other half to the ſtate. 


It was alſo provided that if any perſon ſhould kidnap, decoy, 
or forcibly carry out of the ſtate, any free negro, indian or mulatto, 
or any perſon, entitled to freedom, at the age of twenty-five years, 
inhabitants or reſidents in this ſtate, or who ſhall be aiding or aſ- 
ſiting therein, ſhall forfeit one hundred pounds to the uſe of the 
ſtate, to be recovered on an information, preſented by any friend 
of ſuch perſon, with ſuch ſum in damages as the court ſhould judge 
reaſonable, to be given to ſuch proſecutor for the uſe of ſuch injured 
perſon or family, to be applied under the direction of the courz, 
and the proſecutor to become bound with ſurety for the application 
of ſuch money, before executiou ſhou'd be granted. And that eve- 
ry perſon poſſefſed of a child, entitled to be free at the age of twen- 
ty-five years, ſhould deliver to the town clerk, his name, and the 
age, name, and ſex of ſuch child, on oath, within fix months from 
that time: and ever after within ſix months from the birth of the 
child, on penalty of forty ſhillings for every neglect, half to the 
informer and half to the poor of the town, where ſuch, child ſhould 
live, 7 Afterwards half ofthe penalty of one hundred pounds was 
given to the complainant, = In 1792, an act was paſſed, that no 


citizen of this itate, ſhould tranſport from it, into any ſtate, coun- 


try or kingdom, or buy or ſell with intent to tranſport, or fell if 
tranſported, or aid and aſſiſt in the tranſportation of any negro, mu- 
latto flave or ſervant for years, on the penalty of one hundred 


pounds, one half to the informer, and the other half to the ſtate. 


The owners of {laves, may emancipate them, but muſt ſapport 
them if they come to want, unleſs they are emancipated by the con- 


' ſent of the ſelectmen of the town, evidenced by their certificate; 


but if the ſlave is not leſs than twenty-five years of age, nor more 
than forty-five, in good health, and deſirous to be free, the owner 


may apply to the civil authoriy and ſelectmen of the town, and or 


proof of ſuch fact it is their duty to give their certificate, and if 


he then emancipates ſich {lave, he will never be chargeable with 
his ſupport. Such is the ſituation of the Africans in this ſtate.— 


None can be imported or exported, All born ſince the firſt of 


| | | March 
+ Statutes, 369. 4 Ibid. 388. m Lid. 421. 
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March 1784, are free, Death and emancipation will ſoon abok. 
iſh a practice, which is equally repugnant to the dictates of found 
policy, and the voice of hnmanity, But it ought to be remarked, 


that thoſe who are yet ſlaves, are treated with proper kindneſs 
and are in general much happier than thoſe who have obtained 2 


liberty, which they know not how to uſe as not abuſing it. 


III. Horſe- racing is prohibited by ſtatute, which enacts, That 
the owner or owners of every horſe or horſe- kind, that ſhall be 
uſed, employed, or improved in horſe- racing, by his, or their pri- 
vity, or permiſſion, whereon any ſtakes are held, or any bets or 
wagers laid, or dependent, either directly or indirectly, ſhall forfcit 
every ſuch horſe'or horſe-kind, or the value thereof. And that ev. 
_ ery perſon concerned in laying any bets, or wagers, on ſuch race, 


or races, ſhall forfeit the ſum of forty ſhillings, where the bet, or 


woa ger ſhall be forty ſhillings or leſs, and if more, the value of 
the bet or wager laid: one halt of the forfeiture in caſe of a common 
informer, to him who ſhall ſue for the fame, and the other half to 
the public treaſury, but if the proſecution be in the name of an 
informing officer, the whole penalty gocs to thepublic treaſury. 


Tho horſe racing might tend to improve the breed of horſes, by 


inducing the raiſing of the beſt kind for the race; tho it furniſhes the 


moſt enchanting amuſement to the people of many countries, yet 
when we confider how much it encourages the dangerous practice 
of gambling, and how mach it promotes idleneſs, there can be no 
doubt of the propriety of prohibiting it: and while we are depri— 
ved of the pleaſure of beholding the fleetneſs and agility of the 
nobleſt animals, we derive a conſylation from the conſideration, that 
the ſacriſice is attended with ſalutary effects to the community. 


IV. = The ſuppreſiion of mountebanks is effected by a ſtatute de. 


claring, that no mountebank, or perſons whatever, under him, hall 
exhibir, or cauſe to be exhibited, on any public ſtage, or place what- 


| 58 8 . 733 
ever, any games, tricks, plays, joggling, or feats of uncommon dex- 


terity and agility of body, tending to no good and uſe ful purpoſes, 
but tending to collect together numbers of ſpectators, and gratify 


vai or veleſs curioſity, nor ſhall any mountebank, or any perſon. 


under him, at or on any ſuch ſtage or place, offer, vend or other- 
85 ES 7 wile 
# Staiutes, 161. 
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wiſe diſpoſe of, or invite any perſons ſo collected to purchaſe, or 
receive any phy ſic, drugs, or medicine, recommended to be e flica- 
cious and uſeſul in various diforders : and on conviction, the o ten- 
der forfeits the ſum of twenty pounds, to him who ſhall ſue tor ir, 
and proſecute to offect: but if the proſecution is by an informing 
ollicer, the penalty. goes to the county treaſury ; and if a ſervant, 
minor, or apprentice, under age, is guilty, the fine is to be paid 
by the parent, guardian or maſter, under whoſe directiou the act is 
done, and execution is to be awarded accordingly. 


V. Gaiming is an amuſement, the propenſity of which is deep- 


ly implanted in human nature. Mankind in the moſt unpoliſhed 


ſtate of barbariſm and in the moſt refined periods of luxury and diſ- | 


ſipation, are attached to this practice with an anaccountable ardor 
und fondneſs. To deſcribe the pernicious conſequences of it, the ruin 
and deſolation of private families, and the promotion of idleneſs aud 


diſſipation, belong to a treatiſe on ethics. Tho laws are made to 


reltrain this pernicious practice, yet fo little diſgrace attends ir, 
that it is very difficult to carry them into execution, 


o It is enacted by ſtatute, that if any. perſon of whatever rank 
or quality, ſhall play at cards, dice, or tables, he ſhall pay a fine 
&f twenty ſhillings for every offence of which he is convicted. 
That the head of every family, where ſuch game is uſed with his 
or her conſent or knowledge, {hall pay the ſime fine, for each time 
any ſuch game is played in his or her houſe, That whoever ſhall 


ſell any playing cards, or have them in his poſſeſſion for fale, or ſhall 


offer them for ſale, ſhall pay a fine of forty ſhillings ; that no ta- 
verner ſhall keep in or about his houſe, or any of the dependencies, 
any dice, cards, or tables, bowls, ſhuffle-boards, billiards, coytes, 
keils, loggers, or any other inſtruments uſed in gaming, nor ſhall 
ſuller any perſon reſortiug to his houſe, to uſe or exerciſe any of the 


ſid games, or any other unlawful game in his houſe, or dependen- 


cies, on penalty of forty ſhillings for each offence ; and every per- 
ſon convicted of playing cards, dice, or tables at a tavern ſhall ju- 
eur the ſame penalty as for gaming at a private houſe, and fer 
play ing the other mentioned games ar a tavern, the penalty of ten 


fillings, oue half of the fncs inflicted by this act, ſhall belong te 
5 the 
0 Stat utes, 88. | 
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the perſon who ſhall diſcover and give information of the offence, 

and the other half to the town treaſury, and it is made the duty of 
Informing officers, to enquire after and preſent all breaches of this 
law. | | | 


The law makes no difference, UTI Hs the play ing be for money 
or amuſement. The object ſeems to be, to forbid piaying at ſuch 
games for amuſement, to prevent the introduction of the practice 
of playing for money. The conſequence is, that the poopie” are re. 
ſtrained ſrom an amuſement generally deemed innocent, to prevent | 
the gradual approaches to guilt. But the prohibition of innocent 
amuſements, to prevent thoſe which are not ſo, will excite a diſlike 
to the law and prevent its execution. The beſt policy would be 


to prohibit amuſements in that ſtage when they may be deemed 0 
criminal, and leave to makind the liberty of whiling away the tedi- I 
ous hours of life by innocent amuſements; for then there will be t 
a much greater probability, that the laws will be executed. The n 
rigor of the laws in prohibiting amuſements ſtrongly ſpeaks the 90 
puritanic ſpirit of the times in which they were made; but the ob- 
ſervance of them at the preſent day, does not manifeſt much of the 
principles of puritaniſm. „ . | | 
VI. , Uſury not only vacates the ſecuriry for the debt, butyg to 
an offence puniſhable by ſtatute. Every perſon who ſhall take, for 
or receive in any way whatſoever, for the forbearance of the pay- 800 
ment of money, or any other thing, above the ſum of ſix per cent. cut 
for a year, and at that rate, for a greater or leſſer ſum, or for a for. 
longer or ſhorter time, {hall forfeit the value of the goods or money mer 
lent or ſold, one half tothe pnblic treaſury and the other half to aur] 
any informer who ſha]! ſue for and proſecute the ſame to effect.— fort 
A proceſs is allo preſcribed by ſtatute, by which offenders may be and 
bound to cheir good behaviour, but this is obſolete. 3 * 


VII. 2 Cheating, is the defeating of ſome perſon of is ri ight, 15A 
offence at common law, and punithable by fine, impriſonmient and 
pillory. All deceitful practices, in deiranding or endeavouring to de- 
fraud another of his known right, by ſome artful device, contrary 
to the plain rules of common honeſty, are deemed criminal. Such 


asplaying with falſe dice ; cauſing an illitertate perſon to 1 rp. 


4 Statutes, 260. 74 Black. Com. 150 1 Hawk. P. C. 183 | 
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VIII. 
and all contracts, judgments and executions made to avoid juſt 
debts, are void as relative tothe perſons intended to be defrauded ; 


ES Setting up lotteries, to ſell or aiſpoſe « of goods, or any 
thing whatever, or by wagers, ſhooting, or any other ſuch way or 
exerciſe, to ſell and diſpoſe of money or any thing at adventure, or 
to ſet up notifications, to en: ice people to depoſit or riſque property 
for ſuch purpoſes, ſubjects the offenders to forfeit the value of ſuch 
goods, money or other things ſo diſpoſed of; one half to the proſe- 


ment. 
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deed, by reading it over to him in words different from what are 


, Fraudulent conveyances of real and perſonal property, 


and all parties to ſuch fraudulent conveyances, contracts, judgments 
and executions, being privy, who ſhall knowingly juſtify the ſame 
to be done bona fide, and on good conſideration, or ſhall alien, or 
aſſign any eſtate ſo conveyed to them, ſhall forfeit one year's value 
of the rent of the land, or other, profits of the ſame, the whole va- 
lue of the goods and chat tles, and the amouut of the money con- 
tained in the covinous contract, and ſuffer half a year's impriſon- 
ment ; the forfeiture to be equally divided between the party ag- 
grieved and the county treaſur Ye 


cutor, and the other half to the county treaſury: and if common in- 
formers fail to proſecute, grandjurors are directed to make preſent- 
To buy, fell, or diſpoſe of lottery tickets, iſſued by the 
authority of avy ſtate, but this, ſubjects the offender to a penalty of 
forty ſhillings, half to the ton where the offe nce is connnitted, 
and balt to the informer, wiizout appeal. 


X. No briefs, craving the charitable contribution of the 
people in any towns or ſocieties, {hull be read or attended to, with- 
out the allowance of the governor and council, and by them direct- 
ed where it ſhall paſs, on penalty of five pounds, to be forfeited by 
the perſon who ſhall read and publiſh ſuch brief, not allowed and 
directed as aforeſad, 


county treaſury, unleſs it be done fu ſome town or ſociety, upon 
lume 


one third to the iniormer, and the reſt to the 


written: perſuading a woman to execute” writings to another as 
truſtee, upon an intended marriage, which in truth contained no 
ſuch thing but a warrant to confeſs judgment; ſoppreſſing a will 
and the like. 


7 
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ſome ſpecial er for any of their 0 own diſtrefled or aftliQed 
e | 5 


XI. - w Nuiſances were defined, when we treated of them as 
a private injury. When they affect the public, a puniſhment is 


provided by ſtatute. If any perſon block up or lay, or cauſe to 


be laid in any highway, any ſtone, trees, or timber, or by digging, 
or any means obſtruct, hinder or endanger the paſſage of travellers 
in ſuch ways, he ſhall on conviction pay the charge of repairings 


clearing, or filling up the ſame, and incur the penalty of twenty 
ſhillings, one half to the town treaſury and the other half to the 


: Informer. If any perſon erect or ſet up any gates, bars, rails, or 
fence upon, or acroſs any highway, country road or ſtreet, or con- 


tinue any ſach to the annoyance and incumbrance of the ſame, it 
ſhall be deemed a common nuiſance, and be lawful for any perſon 
to pull down and remove the ſame, 


If any perſon ſhall obſtruct, ſtop or dam any river, brook, 
ſtream, or run of water, out of its natural courſe, without liberty 
of the town where they are; and if any perſon ſhall dam, ſtop, 
or obſtruct any brock, river or ſtream, or run of water, or ſhall by 
daming, digging, or the like, turn them out of their natural 


courſe, to the prejudice of any town, proprietors, or particular 


perſons, the ſame ſhall be deemed a common nuiſance, and may 
be removed as ſuch ; and the perſon making ſuch nuiſance after 
warning, ſhall remove the fame, upon penalty of five ſhillings per 
week, during its continuance, one half to the complainer, and the 
other balf to the town treaſury, where the offence is committed: 
provided that the act ſhall not be undeiftood to hinder any dam for 
a mill or other yſe, where no ſpecial W acerues to ny per- 
ſon, | 


CHAPTER TWELFTH, 


OF CRIMES AGAINST PUBLIC JUSTICE. 


"RF * Danzny, + is where a judge, or other perion ein in 
the adminiſtration of juſtice, takes an undue reward, to influence 


his 


W Statute f, 181. 4 Black. Com. 139, 
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his behaviour in his office, and is puniſhable at common law, by 
fine and impriſonment, y and thoſe who offer a bribe, which is not 
accepted, are puniſhable } in the ſame manner. Our legiſlature have 
made no law on this ſubject, nor has there ever been a proſecution 


of this nature before our courts. Bribery and undue influence in 


the election of officers, were conſidered when we treated of that 


| e 


II. Barratry at common law, 1s the frequent ſtirring op 


ſuits and quarrels, between the people, either at law or otherwiſe, 


and is puniſhable by fine and impriſonment, and if the barrator be 
a lawyer, by diſability to practice. The ſuing of a perſon in the 
name of a fictitious plaintiff, or one ignorant of the ſuit, and who 
has given no authority to do it, is not only a civil injury, but an 
offence at common law. 


a Barratry by ſtature, is the vexing of others with unjuſt, frequent 
and needleſs ſuits, and is puniſhable by a tine of five pounds, pay- 
able to the ſtate treaſury, and to become bound before the court, 
by whom he is convicted, to his gobd behaviour, for one year af 
leaſt, and on refuſal, to be committed for that time, or till he com- 


Il, 4 vexatious ſuits by ſtatute are, where a perſon wittingly 
and willingly wrongs auother by commencing and proſecuring any 


action, ſuit, complaint or indictment in his own name, or in the 


name of others, with intent unjuſtly to vex and trouble him, and 


_ the puniſhment is treble damages to the party iuju red, and a fine 


of forty ſhillings to the county treaſury, and for the third offence, 
he ſhall be adjudged and puoceeded againſt as a common barrator, 


IV. © Maintenance is an officious intermeddling in a ſuit, that 
no way belongs to one, by maintaining, or aſſiſting either party 
with money, or in any other way to proſecute or defend it, and 
is puniſhable at common law by fine and impriſonment. To main- 
tain the ſuit of a relation, ſervant, or poor neighbour out of cha- 


rity and compaſſion, i is not criminal. 


V. 4 Champerty, is where a bargain is made with a plalntiff 


or defendant, to divide the lud or other matter, in conteſt, be- 


32 


tween” 
5 31aft. 147. z 4 Black. Com. 134. 4 Statutes, 14. 6 T'4d, 258. 
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tween them, if they prevail at law, and upon this conſideration 


that the champerter carry on the ſuit at his own expence. This 
offence is puniſhable at common law, by fine and impriſonment. 


VI. «e Conſpiracy, is a combination to indict or procure to be 
proſecuted an innocent man falſely and maliciouſly, and who is 
accordingly indicted, and acquitted. There mult be two or more 
conſpirators, no probable cauſe of complaint, circumſtances to evi- 
dence a malicious deſign, an actual indictment, and an acquittal, 
We have conſidered the private remedy in favour of the party in- 

jured The public offence at common law 15 puniſhed oy fine, 
re WET and pillory. 


VII. / Embracery, is an ettempt to influence the jury, cor- 


ruptly to one ſide, by promiſſes, perſuaſions, entreaties, money, 
entertainments and the like, and the puniſhment at common law 
is ſine, and impriſonment. es 

VIII. 2 Oppreſſion at the common law, is the tyrannical and 
wicked partiality of judges, juſtices, and other magiſtrates in the 
adminiſtration of juſtice, and under colour of their office, and pun- 


iſhable by fine and impriſonment, 


IX. &4 Extertion, is where an officer unlawfully takes by colour 
of his office, from a man, any money, or thing of value, that is 
not due, or more than is due, or before it is Cue, and is puniſhable 
by fine and impriſonment, For the common law offences men- 


tioned in this chapter I never heard of any proſecution in this ſtate. 


CHAPTER THIRTEENTH. 


OF CRIMES AGAINST PUBLIC MANNERS. 


J. Tar neglect of the education of children, may be deemed 
eriminal, when ſo many thouſand volumes have been written, to 


prove the importance of the duty. Our law however only re- 
quires parents to give their children that kind of education, which 
qualifies them for the duties of common life, and. leads the way to 
higher improvements, where they poſſeſs genius and raſte for lite- 
rature, But this would have been ineffectual, had they not allo 
furniſhed the means of communicating this inſtruction. 


All 
4 Black. Com. 136. t Hawk. P. C. 249. g& 4 Black. Com. 141. 
5 Haw « . 1780. ; 
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All parents and maſters of children, are required to teach 
and inſtru&, or to canſe to be taught and inſtructed, all children 
under their care, according to their ability, to read the Engliſh | 
tongue well, and to know the laws againſt capital offences, or at 
leaſt ro inſtruct them in the rudiments of religion, by learning them 
ſome ſhort orthodox catechiſm, A neglect of this duty, fubjects 


them to a ſorfeiture of twenty ſhillings for the uſe of the poor of 
the town. | 


All parents and maſters ſhall employ and bring up their children 
and apprentices, in ſome honeſt and lawful calling, labour, or em- 
ployment, profitable to themſelves and the ſtate, and on failure the 
ſeleetmen may bind them out. ; | 


II. + The ſtubborneſs of children, is puniſhed in aid of family 


government; and when a child or ſervant, upon a complaint made, 


ſhall be convicted of any ſtubborn or rebellious carriage, againſt 


their parents or maſters, before any two aſſiſtants, or juſtices of 


the peace, they are authoriſed on conviction, to commit ſuch child 
or ſervant to the houſe of correction, there to remain under hard 
labour and fevere puniſhment, ſo long as faid authority ſhall judge 
meet, who on reformation of ſuch children or FEY Ay order 
their diſcharge. | 


III. 1 All rogues, vagabonds, and ſturdy beggars, and other 
lewd, idle, profane, diffolute and diforderly perſons, thas have no 
ſetilement in this ſtate, may by an afſiſtant, or juſtice of the peace, 


be ſent tothe workhouſe of the county, and there be kept to hard 


labour, under the regulations of ſuch workhouſe until releated by: 


order of law. 


All arb ang or e to uſe any ſubtle craft, juggling, 
unlawful games or plays, or feigning themſelves to have knowledge 
in phy ſiognomy, palmiſtry, or pretending they can tell deſtinies, 
ortunes, or diſcover where Joſt or ſtolen goods may be found : alſo 
common pipers, fiddlers, runaways, {tubborn ſervants or children, 
common drunkards, common nightwalkers, pilferers, waiiton and 


laſcivious perſons, either in {peech or behaviour, common railers 


or brawlers : alto ſuch as are guilty of rev filing and profane ſpeek- 
wg, or ne glect their callings, miſpend what they earn, and do no: 


| provide 
/ Satutes, 20. bid. 7 Ibid, 101 
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provide for themſelves and the ſupport of their families, upon due 
conviction of any of the offences or diſorders aforeſaid, may be ſent 
to the workhouſe, There can be no doubt but that moſt of the 


acts and characters above deſcribed, are the proper ſubject of legal 


animadverſion ; but ſuch general expreſſions give ſuch a boundleſs 
latitude of conſtruction, and diſcretion to courts, as to be incompa- 
tible with civil liberty. The crimes ought to be defined for which 
ſuch ſevere puniſhments are to be inflicted, and this would be a 
very proper ſubject for legiſlative conſideration. 


IV. The law reſpe&ing taverns is calculated to render them 
uſeful and convenient for the community without encouraging drun- 
keneſs and idleneſs. „Upon nomination by the civil authority 
and ſele@men of the town, the county courts have power to grant 
| licences to the perſons nominated, to continue in force one year, and 
ſhall take a bond in the ſum of twenty pounds, conditioned for the 
obſervance of the laws reſpecting raverns- No licenſed tavern- 
keeper ſhall ſuffer any minors, apprentices, fervants, or negroes 
to fit drinking in his houſe, or to have any ſtrong drink, without 
ſpecial order and allowance of the parents and maſters, upon the 
penalty of fix ſhillings for every offence : nor ſhall they ſalfer any 


perſons, (ſtrangers and travellers excepted,) to meet in companies 


In their taverns, on the evening preceeding or following the 
Lord's day, or any day of public faſting, upon penalty of forty ſhil- 
Hogs : but if ſuch tavern-keeper forbid their continuance in his 

honſe, and give notice to ſome conſtable he ſhall be excuſed from 

the penalty. If any inhabitant; or perſon belonging to a town, be 
found in any tavern, the night preceding or following che Lord's 
day at any time ; or after nine o'clock, on any other night, except 

for ſome good reaſon, or extraordinary occaſion, he ſhall incur a 

penalty of three fillings, It is the duty of conſtables to make ſearch 

and command ſuch people to depart, and on their refuſal, may ar- 
reſt and keep them, till they can carry them before an aſſiſtant or 

Juſtice of the peace, and on conviction, they ſhall incur a penalty 
of ſix ſhillings. No tavern-keeper ſhall ſaffer any inhabitant of a 
town, or coming from another town, to ſer drinking, or tippling 


in his houſe or dependencies, or to continue there more than the 


"ow 


mM Statutes, 240 
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ſpace of an hour at a time, (travellers or perſons on buſineſs, or any 
extraordinary occaſion excepted,) on penalty of fix ſhillings. 


The civil authority, ſele&men and grandjurors may cauſe the © 


names of tavern-haunters to be poſted at the doors of tayerns, for. 


"bidding tavern-keepers to ſell them ſtrong drink, and if a tavern- 


keeper afterwards ſell any ſtrong drivk to a perſon ſo poſted, he 
ſhall pay a fine of three pounds: and if ſuch tavern-haunters do 
not reform, they may be compelled to find ſureties for their good 
behaviour, and on failure may be ſubjected to pay a fine of twenty 
hillings, or ſit in the ſtocks two hours. Theſe laws were made 
at a. very early period of our government, and evidence the diſpoſi- 
non of our anceſtors, to prevent the deſtructive practices of idle- 
neſs and drunkenneſs. They are unqueſtionably roo ſevere and 
rigid, and annecefſarily abridge the liberty of the people, in regard 
to amuſements. The conſequence is, that they are little regarded, 
proſecutions have rarely been had upon them for many years, 
and they may generally be conſidered as obſolete. It would be 
much ſounder policy to repeal theſe Jaws, and eſtabliſh ſuch regula- 
tions reſpecting taverns, as are really neceſſary to prevent their 
abuſe, and enforce the thorough execution of them. But the mak- 
ing of ſuch rigourous laws, that mankind condemn them, and are 
difinclined to their execution, is in effect to leave the ſabject with- 
out any regulation or reſtraint, 


V. = Unlicenced houſes, are reſtrained by a ſtatute enacting, that 
no perſons, (except ſuch as have a licence from the court of com- 
mon pleas of the county in which they dwell, for keeping a tavern 


or houſe of public entertainment,) ſhall be a common victualler, 


inbolder, taverner, or ſeller of wine, or ardent ſpirits, beer, ale, 
cyder, or any other ſtrong liquor by a leſs quantity than a pint of 


wine, or ardent ſpirits, a quart of metheglin, cyder, beer or ſuch 
like liquor, and that delivered and carried away at one time, on 


penaly of twenty ſhillings for every offence, payable to the treaſu- 
ry of the town where ſuch offence is committed. And any one 


aſſiſtant or juſtice of the peace, has power to hear and determine all 


breaches of this act, and no appeal lies from his judgment. The 
val h of one credible witneſs is declared to be ſufficient evidence, 


and 


Skatutes, 450. 
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and conſtables and grandjurors 'are directed to ſearch after and 
make due preſentment of all breaches of this law. 


VI. » Drunkenneſs is where a perſon by the uſe of . 


liquors, is bereaveq and diſabled in the uſe of his reaſon, ind un- 


derſtanding, appearing by his ſpeech or behaviour, and is puniſha- 
ble by a fine of eight ſhillings; payable to the town treaſury, for 


the uſe of the poor, and for want of goods whereon to make dif- 


rreſs, the offender may he ſet in the ſtocks, not exceeding, three 
. oinh 21 nor leſs than one. | 


v II. 9 If a any man ſhall wear woman's apparel, or any wo— 
man man's apparel, ſuch offenders on conviction ſhall be corporally 
puniſhed or fined at the diſcretion of the county court, not exceed- 
ing five pounds for the uſe of the treaſury of the county, where the 
offence is committed. | 


CuarrER FOURTEENTH, 
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* pe prevent the 9 of infectious Aiforders, it is pro- 


ce when any perſons coming ſrom abroad, or from any 
town or place in this ſtate, are viſited, or lately have been vifited, 
with the ſmall pox, or other contagious ſickneſs, or that may juſtly 
be ſuſpected of any ſuch infection, which may probably be commu- 


nicated to others, the ſcle&men 2re impowered by warrant from 


two aſſiſtants or juſtices of the peace, to take care and make the 
beſt proviſions to pr eſcrve the inhabitants from infection, by re- 

moving and placing ſuch infected perſons in a ſeparate houſe, or 
houſes, and to take care of them, by providing nurſes and neceſla- 
ries at the charge of the parties, their parents or maſters, if able, 
if not, at the expenſe of the town where they belong. The ac- 
counts to be adjuſted by the authority who granted the warrant 
and the money to be levied by diſtreſs ſigned by them, W hen it 
ſliall be neceſlary for the raking care of the ſick, two aſſiſtauts, vt 
zuſtices of the peace, may by warrant directed to the ſheriff or 


conftable, and with the advice aud direction of the !clectmen of 


the 


o Statutes, 43. Ibid 228. 
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the town where ſuch ſick are, to impreſs and take convenient houſes, 


lodgings, nurſes, and neceflaries, for the accommodation of the ſick. 


If in towns viſited by fickneſs, nurſes cannot be procured, and there 
is danger of ſuffering, proper perſons and neceflaries may be im- 
preſſed 1 in any other town, by warrant from the REY aforeſaid. 


Ifany perſons, "anc or Rh ang in any ſhip or veſſel, ar- 
riving at any harbour or port in this ſtate, happen to be viſited 
with the ſmall pox, or other contagious diſorder during the voyage, 
or come from any place where ſuch ſickneſs prevails: or if any 
perſon ſhall come from any town or place in this, or any neighbor- 
ing ſtate or country, where ſuch infectious diſorder does prevail, 
or has lately prevailed, or when any perſon or family may be juſtiʒ 
ſuſpected to have taken ſuch infection, it ſhall be in the power of 
the ſelectmen of the town, to order ſuch perſons or family to con- 
finement in ſuch veſſel and ſuch place, or houſe, and for ſuch time as 


they ſhall think proper: and if neceſſary, on application to one 


aſſiſtant or juſtice of the peace, or more if convenient, who are au- | 
thoriſed by warrant directed to the meriff or conſtable, and for 
want of ſuch officers, or for any ſpecial reaſon, to ſome ſuitable per- 
ſon to remand ſuch perſons on board again, or to confine them in 
places aſſigned them on board or on ſhore, and to prevent perſons 
hg going to or from them 8 to e given. 


Fi in any "a the Aiſtreſs a difficulty ſhall be ſo e as to 


require further. proviſion, the governor with the advice and conſent 


of the council, may give ſuch orders and directions, as they think 


fit, to prevent the 1 een of loch n or Oy ting rela- 


ting thereto. . | e. 

if : any perſon ſhall CS any ils or e * 3 this 
act, or provided by virtue theroſ, by refuſing to nurſe or tend a ſick 
perſon, or by reſorting to ſuch ſick perſons, or the places \ where they 
are, or ſhall without licence from the civil authority, or, {c]ectmen, 
come on ſhove from ſuch ſhip or veſiel, or ſhall go from any other 
place, where they are confined, or being appointed to tend, and 
de with ſuch ſick perſons, Hall go from the Places or houſes to any 


Aa 2 . h other 
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other houſes, or company, he ſhall pay a fine to the town treaſury, 


where the offence is committed, at the diſcretion of the county 
court, not exceeding eight pounds. If any perſon, impreſſed to 
tend or nurſe ſuch ſick perſon, ſhall neglect or refuſe, the authority 


granting the warrant, (if ſatisfaQary excuſe be not ſhewn) may | 


commit ſuch perſon to the common goal, to remain at his own 


charge, till he conforms, or is releaſed by order of ſuch authority, 


When 2 perſon in a houſe or family, or in any veſſel, in any har- 
dor or road, ſhall be taken ſick, and it is ſuſpected to be the 
ſnall-pox, or other contagious diſorder, the head of the family, 


or maſter of the veſſel ſhall immediately hang out a Ggual, conſiſt. 


ing of white cloth, two feet ſquare, or large, on a ſtaff, ten feet 
high, between the houſe and the highway, and on board a veſſel, 
the ſignal ſhall be hoiſted on the ſhrouds, to continue till ordered 


to be taken down, by a juſtice of the peace, or ſelectmen, and on 


failure, ſuch head of family, or maſter of veſſel, ſhall incur a penal. 


ty at the difcretjon of the county court, not exceeding twelve 


pounds. In towns and places where ſuch infectious diſeaſes ſhall 


break ont, the owners of dogs f ſhall Kill the ſame, and on neglect | 


it is lawful for any perfon to kill them, 


If any perſon ſhall bring into any. town, in this ſtate, by land or 
water, from any place infected with, the ſmall-pox, or other con- 
ragious diſeaſe, any goods, wares or merchandize, and land them 
or expoſe them to ſale, withour. liberty from two or more of the 
ſelectmen of ſaid town, in writing, he ſhall. forfeit twenty pounds, 
half to the informer, and half to the town treaſurer, where the 
offence is committed. Andit is the duty of tbe ſelectmen ſpeedi- 
ly to examine ſuch goods, and if neceflary, to direct them to be ſuffi. 
ciently aired, and then give liberty to ſell them, or otherwiſe to 
give a certificate with liberty to land bd ſell them. When any. 
mip or veſſel, ſhall come from any place where the ſmall-pox or 
other contagious diſeaſe is prevalent, it ſhall be the duty of the 
maſter, and if unable, of the next officer able, upon their arrival j in 


any harbour, road, or ereek in this ſtate, to give information to 
one or more of the ſelectmen, where the. veſſel firſt arrives, from 


whenee they came, and the true circumſtances of the i people and car- 
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go on board, and if the maſter or other officer, ſhall for the ſpace 
of twelve hours after his arrival, neglect to give ſach information, 
or ſhall neglect to wait for and obey ſuch orders, as ſhall be 
given according to law, or ſhall ſuffer any people belonging to 
fach ſhip or veſſel, to go on ſhore, (except to give information,) he 
ſhall forfeit the ſum of fifty pounds to the treaſurer of the town, 
where the offence is committed, and if any perſon on board ſuch 
veſlel, ſhall go on ſhore, he ſhall incur a penalty of ten . to 


be paid as aforeſaid. 


In the caſes before mentioned, the ſelectmen or ſuch health 
officers, as they may appoint, are empowered to examine perſons, 
coming from places ſuſpected to be infected with contagious diſord- 
ers, on oath, reſpecting the ſame, and alſo concerning goods, 
wares, and merchandize, coming from ſuch vlaces, and may admi- 
niſter proper oaths for that purpoſe, and may enter on board any 
ſhip or veſlel to examine, and in caſe of refuſal, they may proceed 
to confine ſuch perſons in the ſame manner, as if the fact was prov- 
ed. If on enquiry they find, that the landing of goods would expoſe 


the inhabitants to any infectious diſorder, they may ſecure them on 


board, till aired as they ſhall direct. 


If any perſon ſhall unlade from any veſſel, in any town in this ſtate, 
any bedding or cloathing, that have been uſed by perſons infe&t- 


ed with the ſmall-pox or contagious diſeaſes, knowing the fame, he 


ſhall forfeit one hundred dollars to the treaſurer of the town, 


The civil authority and ſelectmen, when any contagious diſeaſe 


is prevalent in the town, have the ſame 5 as when the ſmall- 


- 


pox is Fe | 


To prevent the ſpreading of the ſinall-pox by inoculation, it is 
provided by ſtatute, that no perſon in any town, ſhall receive, give, 
or communicate the infection of the ſinall-pox, by way of inocula- 
tion, or in any ſuch like method, or be aiding therein, without firſt 
obtaining a certificate from a major part of the civil authority and 
ſelectmen of ſuch town, approving, of and permitting the ſame, | 
nor ſhall they give liberty without the conſent of two thirds of the 

won, in legal W excepting where it Sal appear that the 

perſan 
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perſon has been involuntarily expoſed to and probable has taken 
the infection in the natural way. Whenever the civil authority 
and ſelectmen ſhall grant liberty to inoculate, they are directed and 


required to aſſign the place, houſe or houſes, where it ſha]] be car- 
ried on, and the infected perſons kept: and to appoint and approve 
nurſes and tenders, and give orders reſpecting the time the nurſes 
and tenders, and the perſons infected, ſhall continue in the places 

appointed, and alſo reſpecting their cleanſing and coming out: and 
ſuch other orders and directions as tliey ſhall judge moſt expedient 
for preſerving the inhabitants from taking ſuch infection. Every 
perſon who ſhall voluntarily take, receive, give, or communicate 
the ſmall-pox by inoculation, or be aiding and aſſiſting therein, 
ſhall forfeit and pay to the treaſurer of the town, fifty pounds for 


every, offence ; and every perſon who ſhall tranſgreſs any of the 


rules or orders made or given, in purſuance of this act, ſhall for- 


feit to the treaſurer of the town where the oitence is committed, 


a ſum not exceeding twelve dollars, nor leſs than one, to be reco- 
vered before an aſſiltant or juſtice of the peace, without appeal, and 
on refuſal, to pay, may be diſpoſed of in ſervice to any inhabitant of 
this ſtate, for the coſt and forfeiture, Upon proſecution for, receiv- 
ing, or communicating the ſmall-pox by inoculation, if probable 
proof be adduced, the perſon proſecuted ſhall be deemed puilty, 
unleſs he will exculpate himſelf on oath. If any perſon ſhall be 
inoculated out of the ſtate, and come into any town in this ſtate, 
he ſhall forfeit to the treaſurer of ſu ch town, one 1 and hfty 
collars, to be proved as aforeſaid. | 


Beſides theſe oitences created by ſtatute, which I hack particular- 


ly inveſtigated, there are ſundry of a nature hardly important 


enough to be treated of in an elementary work. It will be fuffici- 
ent to mention them and refer to the ſtatutes for an explanation. 
Theſe are ſtatutes to regulate the aſſize of brick, for the inſpection 
of proviſion, directing the marking of cattle, ſheep. and ſwine, to 
authoriſe the reſtraint of mad dogs, to prevent encroachments on 
highways, to prevent the exportation of raw hides, to regulate 
mills and millers, weights and meaſures, to prohibit the tanniug of 
leather without ene from the county court, and the ſelling 1 
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OF MISDEMESNORS. 

WI! in be all the crimes which are 1 efived 


by ſtatute or common law, we have ſeen that the exiſtence, the peace, 
the.good order and the ſtability of the government, and the rights 
and happineſs of the citizens, are effectually guarded and prote&t- 
ed, by the terror of penalties and puniſhments, But as it has been 
conſidered to be impoſſible to deſignate every action, that deſerves 
puniſhmeut, courts of law have aſſumed a diſcretionary power of 


9 


puniſhing thoſe acts which they deem criminal, (tho warranted by 


no expreſs law) as miſdemeſnors at common law. It has there- 


fore been adopted as a general maxim, that all kinds of crimes of a 
public nature, all diſturbances of the peace, and all other miſde- 
meſnors of nctorioully evil example, may be proſecuted as public 
offences but injuries of a private nature, which do not concern 
the public, cannot be puniſhed as miſdemeſnors. The puniſhment 


to be inflicted, mult be fine, impriſonment and pillory, which are 


the common law puniſhments. / It has alſo been laid down as a 
general principle, that every crime committed againſt the law of 
nature may be puniſhed at the diſcretion of the judge, where 
the legilatore has not appointed 2 particular puniſliment. 


Our courts have recognized this doctrine of the common law ; 
but they ought to exerciſe ſuch power with great iN 
and caution. It appears to me not only incompatible with juſtice, 
and dangerous to civil liberty, but unneceſſary for the preſervation 


of government. The ſupreme excellency of a code of criminal 


laws conſiſts in deſining, every aft that is puniſliable with ſuch cer- 
tainty and accuracy, that no man ſhall be expoſed to the danger 
of incurring a penalty without knowing it, and which ſhall not 
give to courts an incalculable latitude of conſtruct ion, with reſpe& 


to the conduct of mankind, and an unbounded diſcretion in puniſh- 


ment. Upon the principle adopted reſpecting miſlemcſnors, a man 
may do an act, which he knows has never been puniſhed, and 
againſt which tliere is no law, yet upon a proſecution for it, the 
court may by a determination ſubſequent x tO the act , Judge it to be 


a 


r 2 Hawk. P. C. 2,0. 4 Black Com. 218. / Kaims' principſes of 
of Equity, 180. 5 
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a crime, and inflict on him a ſevere puniſhment. This mode of pro- 4 


ceeding manifeſtly partakes of the odious nature of an ex poſt facto 
law, and ſubjects a man to an inconvenience which he could not 
poſſibly foreſee, or calculate upon, at the time of doing the act. 

Where the law is explicit, and a man knows the conſequence of do- 
ing a certain act, he cannot complain if he is ſubjected to ſuffer 
the puniſhment to which he has knowingly. expoſed himſelf; and the 
riſque of which he took into calculation at the time of committing 
the crime. But to puniſh a man, when he could not know that the 
act was the ſubject of criminal juriſprudence, cannot be deemed 
conſiſtent with reaſon or juſtice. 


Courts of law, ought always to be under the guide and reſtraint 


of ſtrait rule, and preciſe definition: they ought never tobe allow- 
ed to depart from the well known boundaries of expreſs law, in- 
to the wide field of diſcretion. If they are accuſtomed to the ex- 


erciſe of ſuch a power in one inſtance, there is reaſon to apprehend + 
the extention of it to others, and that the law inſtead of being 


founded on plain and fixed principles, will be as uncertain as the 
whim and caprice of the court. There certainly is danger to be 


apprehended from the exerciſe of fach à power in times of con- 
vulſions, when the ſpirit of party runs high: for then it is very 
Poffible that courts, influenced by political prejudice, might puniſh 


with great ſeverity, actions which are very innocent in a moral 
view. No man can feel ſafe and quiet, when he knows that courts 
| have a power over him, the extent of which is ſo undefined, and 


the conſequence ſo uncertain, that he cannot know the one, or cal 
culate upon the other. But when it is conſidered, that this power 


is unneceflary for the public welfare, it is the more extraordinary 
that it has ever been exerciſed, Society can never be in danger from 
| an inability, or want of laws to puniſh a ſingle crime. Whenever an 


act is done, ef ſuch a nature as merits puniſhment, the legiſlature 


may promulgate a law rendering it criminal and puniſhable in fu- 


ture, if it be probable that the repetition of ſuch acts, may endanger 


the public peace and happineſs : But if there be no probability 


that ſuch acts will be ſo frequent as to produce ſome political incon- 
FFnionce, there is no neceſſity to puniſh it: for puniſhment is not 


. to 


** 
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Fr be conſidered as an act of vengeance, merely to paniſh. a man 
becauſe he has done wrong, but the object is to punifh acts, the pro- 
bable repetition. of which, will injure the rights of the people 


and diſturb the peace of the government. As then no ill conſe» 


quence can reſult from leaving uppuniſhed the fingle commiſſion, of 
ccimes, which deſerve to be puniſhed, and as the legiſlature can in all 
caſes make laws expreſsly defining the acts which are to be deemed 
criminal, before any political miſchief can be produced, it is much 
better to deny to courts this diſcretionary power of puniſhing the 
acts of mankind, as criminal, by an expoſt ſacto determination, 
and leave it to the legiſlature to aſcertain what acts, which are 
not now puniſhable, ſha]l hereafter be puniſhed 


I would not intimate that the courts in this ſlate have abuſed 
this diſcretionary power. I ſhall mention one inſtance where a 
proſecution has been had, which may ſerve to illuſtrate this doctrine, 
and perhaps lead to the unfolding, and eſtabliſhing principles which 
may be more accurate and definite, Information for a miſdemeſ- 
nor at common Jaw, was brought againſt a man, and a woman who 
kept hishouſe, for confining his wife in a cage a number of years, 


and abuſing her. On the trial, the huſband attempted to joſtify 


his conduct, by ſhe wing that the confinement was neceſſary on ac- 
count of her diſtraction, and that ſhe was treated with all poſſible 
tenderneſs. It is probable that he would have been acquitted, had 
not the tide of popular opinion and prejudice, been ſtrong againſt 
him. The conviction however was founded on the principle, that 
th: treatment was abuſive, and the confinement unneceſſary. 
The court conſidered this to be a miſdemeſnor at common law, and 

fined the man a large ſum, and inflicted impriſonment on the wo- 


man that kept his houſe. 


Shan at 
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OF THE AGE AND CATACTE'T TO COMMIT CRIMES, 


Bo conſtitute a_crime, it is neceſſary that there ſhould be a vic. 


aus will, aud an unlawful act. Where. the will is not exerciſed, 


| there 
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there can ab no criminality, and as it is impoſſible generally ſpeaking 


| it is done by compulſion. 


1 


1 Hal. P. C. 26. 


to diſcover the intention of the mind, in any way but by an overt- 
att, this is with propriety. made the criterion by which human tri- 
bunals jadge and decide with reſpect to crimes, tho there can be 
no doubt, but in a moral view, that the perſon” who has an inten- 
tion to commit a crime, and is prevented by ſome i intervening cir- 
camſtance, is as guilty as if he had done the act. 


That 3 of the vin which i is effential t th conſtitute a crime, 


may! be prevented, where there is a want of underſtanding, where 


the act is the reſult of misfortune, accident, or miſtake, or where 


| | Infancy 3 is where the exertion of the will is wanting, · on ac- 
count of a defect of the underſtanding. 


crime. Between the age of ſeven and fourteen years, it is preſum- 


ed that they are incapable; but as this is conſidered to be the 


doubtful period, his capacity of diſcerning between good and evil, 

muſt be the rule of determining. If an infant of this age appears. 
to have a miſchievous diſpoſition, and to have conducted in ſuch. 
a manner as to ſhew himſelf poſſeſſed of diſcretion, he may be conſi- 
dered guilty of a crime. The rule cannot. be dependent on the age 
of the delinquent, becauſe we ſind great difference of capacity and 
diſcretion at the ſame age, but it muſt wholly depend on the 


ſtrength of the underſtanding ar d the capacity to diſcern between 
A girl of thirteen years, has been executed ft for 


good and evil. 
killing her miſtreſs, and a boy of nine years, and one of ten 


for killing their companions, becauſe one by hiding himſelf, and, 


the other, the body of bim he had killed, they manifeſted a conſci- 
ouſneſs of guilt, and a diſcretion to diſcern between good and evil. 
A boy of eight years of age, has been executed for burning two 
barns, becauſe he ſhew malice, revenge and cunning. In ſuch in- 
* the malice ſupplies the want of age, 8 


1 Wit ad lunatics are incapable of exerciſing the will for want 
of underſtanding. If a man, in the full exerciſe of his reaſon, com- 
mits a e, and before trial! is bereaved of it, he cannot bes 
| | tried 

u 4 Black. Com. a. 


4 Bl, k. 22,22, 1 Hauk. P. C. 2. 


Infants under the age of 
ſeven years are ſuppoſed to be totally incapable of committing a. 


4 Black. Com: 26. 
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tried on account of his incapacity to make his defence. If after 


he is tried and found guilty, and before judgment is pronounced, 
he loſe his ſenſes, judgment ſhall not be pronounced, and even after 


judgment, if he become diſtracted, he ſhall not be executed. When 
there is a doubt whether the party be compos or not, it ſhall be tri- 
ed by jury. If a lunatic has lucid intervals of underſtanding, and 
during that time commits a crime, he may be puniſhed, for he then 
has that exerciſe of will which conſtitutes criminality. 


* Anunlawful act done by mere misfortune and accident, with- 
out any deſign, implies a total abſence of the will, and therefore 
cannot be criminal: but here a diſtinction is to be made, if the 
miſchief follows from the performance of a lawful act there is no 


_ guilt : but if a perſon is doing an unlawful act, and a conſequence 


enſues which he did not intend, the unlawfulncis of the act which 


he intended to do, makes him reſponſible for all that follows. 


3 Ignorance and miſtake reſult from. a defect of the will. If a 
man intending to do a lawfſul act, does that which i 18 unlawful, 
the goodnefs of his intention removes all guilt : but this muſt be 
ignorance in point of fact, and not an error in point of law. If a 
man intending to kill a thief in his houſe, kills one of his own fami- 
ly, he is not guilty of murder: but if a man thinks he has a right 
to kill another for a mere provocation, and does it, is will not 


excuſe him from the guilt of murder: for every one is bound and 


preſumed to know the Jaw, and ignorance of the law which every 


one is bound to know, excuſes no man. 


z When the act ariſes from mal: or inevitable neceſſi- 
ty, there can be no guilt, becauſe it is againſt the will. Thus 
where a man is compelled to do an act by threats and menaces, 
which give him jult cauſe to apprehend death or bodily harm, he is 
In many inſtances deemed jnnocent of a crime. But this muſt be A 
Juſt and well grounded fear ; ſuch as will affect a man of courage 


and firmneſs, and not merely ſuch as will affect a coward, There, 


fore in time of war and rebellion, a man may be juſtified in doing 

many treaſonable acts, by compulſion of the euemy and rebels, 

which would forfeit his life in time of peace: bur this will not 
„ B b b 5 jultify 


I Thid. 27 3 Ibid. 30. 
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Juſtify every ſpecies of crimes : it extends only to thoſe which ars 


ereate( by the poſitive laws of ſociety : and acts which are crim- 


inal by the laws of nature, cannot be juſtified on this principle. 


Thus, if a man has no other way to fave himſelf, than by killing 


an innocent perſon, he will not be juſtified in doing it : but ought 
rather to ſuffer, himſelf, He would be permitted 1 to kill an afjail- 
ant, as has been obſcrved. 1 


z The only inſtance, in which the civil ſubje&ion that one per- 


fon owes to another, will excuſe from a crime, is in the caſe f 


huſband and wife : for a ſon, or ſervant are never excuſed on ac- 
count of the commands of the father or maſter, But ſuch is the ſub- 
jectien, that a wife owes to her huſband, that when ſue breaks 
the laws of ſociety, by the coercion, command, or in the compa- 
ny of her hufband, ſhe is not deemed guilty of any crime, be- 
cauſe ſhe is ſuppoſed to have no will: but in reſpect of crimes, 
which are bad in themſelves and prohibited by the law of nature, 
as murder, ſhe ſhall not be excuſed. But in all cafes where the 
wife offends alone, without the company or coercion of her huſ- 
band, ſhe is puniſhable for the 'crimes ſhe commits. | 


a In the caſe of Ch or intoxication, tho a a man 1$ s there: 
by deprived of his reaſon, yet this circumſtance is fo far from ex- 
tenuating, that it rather aggravates the guilt of the offence: and 


a man, when he is ſober, ſhall be reſponſible for his conduct, when 


in a ſtate of ebriety. 


dt 
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5 Id treating of principal and acceflary, we obſerve that a 
man may be principal in an offence in two degrees : in the firſt, he 
is the actor and perpetrator: in the ſecond, he is preſent, aiding 
Ind abetting. This preſence, need not always be an actual ſtand- 
ing by, within fight or hearing : ſor if one commit a robbery or 
murder, and another keep watch at a convenient diſtance, both 
are principals i in the crime actually perpetrated, So a man need 


not be preſent at the death of a perfon, whom he murders by poi. 
ſoning 


1 Blacks Com. 28 „1 Inſt. 247. 6 Fol 313.4 3 Hil P. C. 615, 


* 


ed to act under his coercion. 
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ſoning, laying a trap or pitfall, or Mas out a wild neal; with 
an intent to do miſchief. 


« An acceſtary g is the perſon who is not the chief actor, nor pre- 
ſent when the crime was conmitted, but in ſome way concerned in 
it, either before or after. An acceſſary before the fact, is he 
who counſels, procures, or commands the crime to be committed, 
but is not preſent when the act is done : and the procuring may be 
by the intervention of a third perſon, To counſel or command 
another to commit a crime, renders one acceſſory to all that enſues 


upon that unlawfu] act: but not to any other diſtinct act. If one 


commands another to kill a third perſon, and he commits a rob- 
bery, the perſon commanding” the murder, is not acceſſory to the 
robbery : but if he commands the killing to be done in a particular 
manner, and it is done in a different, he is an a: to the fact, 
becaule it is ſubſtantially the ſame crime. | 


Ale tains after the fact is, where a perſon knowing the 
crime to be committed, receives, relieves, comforts, or aſſiſts the 
criminal. Any aſſiſtance to prevent his being apprehended, tried 
or puniſhed, makes 2 perſon an acceſlary. As fur niſhing a horſe 
to eſcape his purſuers, money, od, or any ſhelter to conceal him: 
or by open force or violence, to reſcue or protect him, to convey 
inſtruments to him, to enable him to break goal, or to bribe the 
goaler to let him eſcape : : but merely to relieve him by clothes or 
other neceſſar ĩes in goal i is no offence; becauſe the crime conſilty 
in doing ſome act to prevent the criminal from being brought to 
juſtice. The crime mult be complete when the affutance is given. 


Thus if one wounds another, and before his death, a perſon receives | 


him, he is not acceflory to the crime. But where the erime is com- 
pleated, no relationſhip will juſtify the receiving of the olfender, 
knowing the crime to have been committed, except it be a wife, 
who may receive and conceal her huſband, becaule the is preſum- 
Bur a huſband may not receive his 
wife, a parent his child, a maſter his ſervant, and fo of every oth. 
er connection. This rule of the common law, ſeem to bear hard 
upon ſome of the degrees of relation, It would be cruel to o- 
blige the father, to refuſe to admit the ſon into his houſe, or to be - 


come 


& 4 Black. Com. 33 41 Hl. P. C. 618. 
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come his accuſer, when he had conſnitted a crime which he ab- 
horred from his heart. It is provided by ſtatute in the caſe of theft» 
that a man ſhall be excuſed from making known the crime, if com- 
mitted by any of his family. But where the feelings of affection 
do not impel a perſon to befriend a criminal, this law ought to be 
executed with the utmoſt rigor, and it would be a great check up- 

on the commiſſion of crimes, to convince every body, that the re- 


ceiving, aiding, and concealing a criminal knowingly, en | 


them to the fame puniſhment as the criminal, 


eln treaſon there can be no ain but all are ned 


In manſlaughter there can be no acceſſaries before the fact, becauſe 


the crime is committed ſuddenly, without provocation. In all 


crimes of the loweſt kind there can be no accęſlaries, neither can 


there be in treſpaſſes, but all who are in any meaſure guilty, ſhall 
be deemed principals: becauſe the law will not deſcend to diſtin- 
Auiſh the different degrees of guilt in the loweſt crimes, Acceſ- 
faries are puniſhed in the ſame manner as principals, and the rea- 
ſon of making the diſtinction, f is for the purpoſe of aſcertaining the 
nature and denomination of crimes: that the accuſed may better 
know how to make their defence, and becauſe no perfon can be tried, 

as acceſſory till the principal is convicted, or at leaſt mult be tried 
with him. A perſon indicted as acceſſary and acquitted, may after- 
wards be indicted as principal, and a perſon acquitted as principal, 


may be indicted as acceflary after the fact. By ſtatute, in the 


caſes of theft, the concealer of the fact, and the receiver of ſtolen 
goods, may be proceeded agaiuſt as principal, tho the mi be 
not convicted. | 
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Gr SUMMARY CONVICTIONS, AND CONTEMPI TS. 


W. have in An book: of our enquiries, conſidered the various 


actions which are deemed to be crimes. In treating of theſe crimes, 


and in defining the power and juriſdictions of courts, we have de- 
ſcribed thoſe courts which have cognizance of crintes and puniſh- 


ments. We are next to conſiderihe various modes of proceeding to 


* 
e 4 Black. Com. 39. 


AND CONTEMPTS. e 
bring . to juſtice. In this chapter, wo ſhall diſcuſs trials 


of a ſummary nature, and then proceed in the remaining part of * 


this book, to conſider trials of a regular nature. 


A ſummary proceeding is authoriſed and directed by ſtatute, with- 
out the intervention of a jury, in a different manner from the com- 
mon law, We have but a very few inſtances of this nature. For the 


crimes of drunkenneſs, profane ſwearing and ſabbath· breaking, plain 
view and perſonal knowledge by an aſſiſtant or juſtice of the peace, 


mall be good and ſufficient evidence for them to make up judg- | 
ment againſt ſuch offenders; but they muſt firſt flue a warrant to 
apprehend and bring the offender before them to be heard, and 


| then they may convict them on their own a ee 


without calling upon wy evidence. 


Contempts are openly to inſult or reſiſt the powers ofa court, 
or abuſe the perſons of the judges, and from the very nature of 
the offence, it is neceſſary that the mode of proceeding ſhould be 
ſummary and inſtantaneous, in order to defend the rights, and tup- 
port the dignity of the court. The ſtatute law provides, that if 
any perſon or perſons, upon examination or trial, for delinquency 
or any other perſon not under examination or on trial, ſhall either 
in words or actions, behave contemptuoully or diſorderly, in the 
preſence of any court, it ſhall be in the power of the court, aſſiſt- 
ant or juſtice of the peace, to inflict upon them ſuch puniſhmeut as 
they ſhall judge molt ſuitable to the nature of the offence, provided 
that no ſingle miĩniſter of juſtice ſhall infli& any other puniſhment . 
upon ſuch offenders, than binding to the peace or good behaviour, 
to the next county court, putting them in the ſtocks not exceed- 
ing two hours, or impoſing a fine not exceeding thirty ſhillings, 


If any perſon inſults the court, or any of its officers by abuſive 
language, obſtructs the buſineſs of the court, is guilty of any per- 
ſonal violence to any of the court, or any perſon preſent, or be- 
have rudely, by making a diſturbance, or is guilty of a breach of 
the peace, it ſhall be conſidered as a contempt in the face of the 
gourt, and they may inſtantly order ſuch perſon to be apprehended, 
or if he leaves the court, may iſſue a warrant, and upon their own 

0 knowledge, 


F Statutes, 40. 
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knowledge, may order fach puniſhwent to be inflited upon him, 
as they think proper, purſuant to law. But tho all courts bat 


aſſiſtants and juſtices of the peace, have an unlimitted diſcretionary 


power, yet this cannot be deemed to. authorife them to inflict cap. 
ital puniſhment. It can be ſuppoſed to extend only to fine, impri- 
ſonment, or ſuch corporal puniſhment as may be ſuited to the 
nature of the offence, and a <cording to the principles of the com- 
mon law. | | | 


By theſtatute law, our courts have power to puniſh ſuch con- 
tempts only, as are committed in face of the court, tho by the 
Engliſh la w a great variety of acts done out of the court, have 
been conſidered as contempts, and attachments are iſſued to bring 
the offenders before the court: ſuch as the miſconduct of inferior 
magiſtrates, the oppre effion of ſheritts and goalers, and the ſpeak- 
ing contemptuouſly of courts : but ! have never known an inſtance 
where the courts here have attempted to proceed! in a ſummary 
way againſt any contempts, but thoſe committed i in the face of 


the court. Jo 
: ; = 8 

In addition to this it may Wh . that 5 ſtatute, courts 
have a power to inflict a fine not exceeding five. ſhillings, upon an 
attorney who ſhall tranſgreſs the rules of pleading appointed by 
court, or for notorious miſbehaviour and ſcandalous practices, may 


N ſuſpend and 8 them. 


By the common law, if a witneſs refuſes to be foro or exam- 
med, or prevaricates when worn be may be pun iſhed for a con- 
tempt. So if a juror refuſes to be ſworn or to give a verdict, or 
is guilty of any miſbehaviour or irregularities, hs” may be puniſhed 


for a contempt, and ſo may any attorney or. party, who ſhall dif- 


2. 


— 


regard and diſobey the rules and orders of the court. 
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1 HERE are e four modes of profecu'i ing crimes.” By copplaint 


or E of a grandjuror: by information exhibited by an 
8 5 attorney 
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attorney for the ſtate : by information exhibited by the party in- 
jured, or ſome common informer in his own name and in the name 
of the ſlate : and by indictment. | 


I. ' Complaint or al bs a grandjuror is a mode of 
proſecution inſtituted and anthoriſed by ſtatute law, and is unknown 
to the common law. 4 Grandjurors are officers annually appointed 


by each town, and are the public informing officers, Their pow- 


er has heretofore been conſidered as extending to the councy, 
but later deciſions, have confined them to their reſpective towns. 
Their duty, is at all times diligently to enquire after, and make 
due preſentment of all miſdemeſnors and breaches of law, which 
eome to their knowledge, whether the ſame were committed before 
they were choſen and i fworn, or afterwards: which preſentments 
are ſeaſonably to be made to the court or ſome ailtitant or juſtice 
of the peace. If a grandjuror aſter he is ſworn, neglects to make 
preſentment of any breach of law that comes to his knowledge, 
he ſhall pay a fine of ten ſhillings, Tlat the duty of grandjurors 
may be ſully attended to and executed, they are required in their 
reſpective towns once in three months, in each year, to meet at 
ſach time and place as rliey ſhall appoint, to adviſe concerning 
ſuch breaches of the law, as by their office they are to enquire af. 

ter and preſent : and ſhall have power to call before them at 


ſuch meetings, any perſon or perſons, as witneſſes, to examine 


them touching ſuch delinquency, as they are enquiring after, If 
any perſon refuſes to appear, being ſummoned by a warrant from 
an alliſtant or juſtice of the peace, (which the ſtatute directs 


them to iſſue on requeſt,) or refuſes to be examined on oath, if re- 


quired, ſuch witneſs may by an aſſiſtant or juſtice of the peace, on 
conviction be committed to the common goal, to remain at his own 
oſt, till he will give e 


By funde of this ſtature, every grandjuror has the power of mak- 
ing complaint or preſentment, of every crime that can be proſecut- 
ed by the ſtate, to a ſingle miniſter of juſtice, or if in ſeſſion to the 
court, which has final juriſdiction, and upon ſuch preſentment, tlie 
offender except in capital caſes, may be holden to trial. The uſual 
pr actice wen en is for grand} jurors to exhibir their preſentments to 

5 | aſſiſtants 


f 
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aſſiſtants or juſtices of the peace, and if they have not eognizance 
of the crime, they muſt recognize the offenders to the court that 


bas juriſdiction. This mode is found to be exceedingly conveni. 


ent, becauſe the high courts not being conſtantly in ſeſſion, there 
would be a great part of time in which no complaints could be ex- 


hibited: While ſingle miniſters of juſtice can receive complaints 


at all times: by adopting this plan, therefore we anſwer this im- 
portant purpoſe. We have in every town, a number of public in- 
forming officers, whoſe ſpecial duty it is, to make conltant enquiry 
after and due preſentment exhibit of every crime that is commit- 
ted: and alſo, courts who can always try, and puniſh offenders, 
or ſecure them for trial before the proper courts, WE 


This practice of holding an offender to trial on e of 
a. ſingle grandjuror, is unknown to the Engliſh law. In that coun. 
try, allcrimes of whatever degree, muſÞ be profecuted by the in- 
formation of the attorney general or by an indictement found by a 
grandjury ; which every court, having criminal juriſdiction, always 


- fummons to attend them, and it is only while thus attending the 


court, they have a rig ght to find indickments for olfences. 
By ſtatutes, conſtables and tythingmen, are dhe informing offi- 


cers with reſpect to breaches of the Sabbath, and conliables are in 
ſome other caſes, as mentioned in the ſtatutes. 


II. enn may be exhibited by the attornies for the ſtate 
in the ſeveral counties, who are officers appointed by the courts 
of common pleas in each county, to proſecute, manage, and plead 
in the county where appointed, in all matters proper for and in be- 
half of the ſtate. There is no expreſs ſtatute authoriſing this 
officer to make information for (crimes : but this is fully im- 
plied in the deſcription of their duty, or the word proſecute mult 
carry the idea, thar for ſuch purpoſe, they may give informations 
And fuch has been the practical conſtruction of the law, and it is now 
univerſally conſidered as a part of the office of attornies for the 
tare, in the reſpective counties for which they are appointed, to 
make information of all erimes to proper courts, on which final 
trial may be had, excepting in capital caſes. They are not bound 
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by oath, to Ss information, nor is it candied to be abſolutely 
a part of their duty, but a matter of diſcretion. It is not common 


| for them to preſent informations to ſingle miniſters of juſtice, tho it 
s undoubtedly in their power. They commonly exhibit their in- 


formations to the ſuperior and county courts, for offences within 


their juriſdiction, and not capital, upon which the perſon complain- 


ed of, may be arreſted by order of the court : and alſo, when of- 
fenders have been bound over to court, or committed for want of 
bail, by an aſſiſtant or juſtice of the peace, upon the complaint of a 
ſingle grandjuror, they may exhibit new informations apainſt them 
in their own name, or may proceed upon the complaint tranſmitted 
to the court by the authority binding them OT, according to 
their diſcretion, 


III. Informations qui tam, as they are commonly called, bold 
in the name of ſome private perſons and the ſtare, may be exhibited 


for all offences where the ſtatute creating and defining them, not 
only inflicts a public puniſhment, but gives to the party injured, 


or ſome common informer, ſome forfeiture or damages, or a part of 
ſome fine or penalty. In all informations of this kind, it is neceſ- 


fary that the informer bring his complaint in the name of the ſtate 


as well as in his own name, and conclnde to his damage, as in a 
private action. In every other reſpect, the form of the information 
as to the facts charged, muſt be the ſame as in eriminal proſecu- 
tions, which will be fully conſidered in this chapter. But as this 
ſpecies of information is conſidered to be merely a civil proceſs, 
under the controul of the party, I have fully explained it, when 
treating of private actions, and muſt refer to that part of our en- 
quires for further illuſtration. 1 cloſe my 'remarks on this head, 
by obſerving, that Where a ſtatute conſtitutes an offence without 
inflicting any particular puniſhment, courts will have a difcretion- 
ary power in reſpect of the puniſhment : where no particular mode 


of proſecution is pointed out, it muſt be by the common inform- 


ing officers : where the ſtatute points out a puniſhment on the 


part of the public, and ſome ſeparate or diſtin damage or forſo- 
ture to the party injured, then ſuch party may bring a pr ofecution 


in his own name, and that of the ſlate, to recover the damages or 


penalty to which he is entitled, and to ſubje& the offender to the 


Cec | public 
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public puniſhment, if ſuch party does not proſecute, or if an PHE 
ing officer thinks proper, he may in behalf of the ſtate, make pre- 
ſentment of the offence, on which the offender will only be ſub. 
jected to the public puniſhment. But where the ſtatute gives 
part of ſome preciſe ſum, to be forfeited to the party injured, 

or ſome common informer, and the reſt to the ſtate, or ſome pub 
lic treaſury, then the proſecution can only be made in the name 


of ſuch party or common informer, and cannot be made in the 


name of the public, becauſe there will then be no perſon by the 
deſcription of the ſtatute, who can take a part of the F or 


forfeiture, 


IV. An irdi&ment is a written accuſation, of one or more per- 


| ſens, of a crime preferred to, and preſented on oath, by a grand- 


jury. This mode of proſecution, might be practiſed for every | 


| ſpecies of crimes, if the courts thought proper: for it is provided 
by ſtatute, that the ſuperior and county -courts ſhall have power ts 
order a grandjury of eighteen, of thoſe choſen by the reſpective 
towns in the county, or other ſufficient frecholders of the county, 
where the court is ſitting, to be ſummoned, empannelled, and ſworn 
to enquire, and preſent ſuch crimes and offences, as ſhall be cogni- 
zable by the courts reſpectively, where there ſhall be occaſion, 
This act fully authoriſes the county and ſuperior courts to proceed 


buy way of indictment for every crime, but then it further provides 


that no perſon all be held to trial, or put to plead to any 
complaint, indictment or accuſation, for a capital offence puniſha- 


ple with death, unleſs a bill of indictment be found againſt ſuch per- 


ſon, for ſuch crime, by a grandjury legally empannelled and ſworn : 
and that no bill of indictment, ſhall be preſented by any. 
| grandjary ſo empannelled, unleſs twelve at leaſt of the jurors 
agree to it. The operation. of this ſtatute i is to make indictments 


by a grandjury neceſſary only in capital caſes, and tho it has | 
given courts. the power to ſummon, grandjuries in all caſes, not 


capital; yet as another mode by ſingle grandjurors, has alſo been 


authoriſed, courts, to fave the expenſe and trouble of prandjuries, ; 


have permitted. all offences not capital, to be proſecuted by the 
ayeſenement lone il wary and the- information of the attor- 


nies 


P. 


oF PROSECUTSON. | LG | . 


nies for the ſtate, and call in  grandjuries only in capital caſes. When 
therefore a perſon is confined in goal, for ſome offence of a capi- 
tal nature having been committed, as is generally the caſe „by ſome 
aſſiſtant or juſtice of the. peace, upon the complaint of a grandjuror, 
the attorney for the ſtate in the county, gives notice to the court, 
who order their clerk to iſſue a warrant to the ſheriff, directing 


him to ſummon eighteen grandjurors, being freeholders, to ap- 


pear before the court The grandjury being lummoned and ap- 
pearing, they are empannelled and ſworn, The chief juſtice then 


delivers them a charge to enquire after ſuch breaches of law within 


the county, as are proper for them. He ſtates tothem the general 
principles of criminal law, and directs them how to proceed in their 
enquiries. The grandjury repair to ſome proper and convenient 
place, and the attorney for the (tate, lays before thein ſuch indict- 
ments as he thinks proper, againſt ſuch offenders as are actually 


in goal, for it has not been uſual to indict perſons not arreſted, tho 


it might be done, The party accuſed is brought before the grand- 
jury, with all the witneſſes, in behalf of the ſtate. The attorney 
for the ſtate, does not attend the: examination, nor is the priſoner 
allowed any council at ſuch time. The grandjury make enquiry | 
only of the witneſſes adduced againſt the prifoner, and none are 
ever admitted in his favour, This practice is grounded on the 
principle, that an indictment is only an accuſation, the truth of 
which is to be afterwards tried and determined. The grandjury 
are to enquire only whether there be ſuſſicient probable cauſe of 
guilt, to hold the perſon to trial ; and not to decide whether he is ac- 
tually guilty. They may therefore be juſtified in finding a bill of 


indictment againſt a perſon, upon ſuch evidence as in their opini- 


on would not be ſufficient to convict him on a final trial, They 
ought not however to find indictments upon remote probabilities 
and flight preſumptions, but probable evidence that the priſoner is 
guilty of the crime laid to his charge, will juſtify them in linding 
an indictment, for the purpoſe of ſubjecting him to a fair, regular, 


and legal trial for the offence: for the gr andjury do not decide 


whether the priſoner is guilty, but only whether he ought to be 
tried. e 5 
After 
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After they have compleated the enquiry, it is neceſſary os 
twelve muſt be agreed in finding the indi&ment. If they find it true, 
they indorſe on the back of it, a true bill if they find it untrue, 


then they indorſe, not a true bill: they cannot find part and reject 


part : they cannot find the priſoner guilty of a different crime from 
that laid in the indictment, and indorſe ſuch finding thereon : but 
unqueſtionably, if on enquiry, it ſhould be found, that the facts are 
not properly ſtated in the indictment laid before them by thè at- 
torney, or that the perſon onght to be indicted for a different of- 
fence, ſach alterations may be made as are neceflary to comport 
with the truth. After the grandjury have agreed, they return into 
court and deliver up the indictment. If the finding be, not a true 
bill, the priſoner is diſmiſſed; if the finding be, a true bill, then Lon 
ſtands indicted, and is holden for trial. 


Having enumerated the ſeveral modes of proſecution, 7 proceed 
to conſider the form of the complaint, information, and indict- 
ment. As the ſame general principles apply ſubſtantially to the 
manner in which the offence muſt be laid in ſuch ſpecies of proſecu- 
tion, I thought beſt to conſider them all together: remarking 
that the ſame general rules are applicable to each mode, and that 
the form only is to be varied, according to the names and charact- 
| ers of the officers and e who proſecute. 


Complaint, 1 or indittinent: (which 1 I ſhall aſe i in- 
diſcriminately i in the reſidue of this chapter,) muſt contain ſufficient 


matter ſtated with preciſion and certainty. They muſt ſet forth 
the chriſtian name, the ſir-name, the town, and the county where 
the offender belongs, if he lives in this ſtate; if in another ſtate or 


_ country, he may be deſcribed either as a tranſient perſon, or his 


place of abode may be mentioned. This is required to identify the 
perſon of the offender. Every indictment muſt ſhew the day „the 
month and the year, in which the crime was committed: but on 
trial, it is not neceſſary to prove the crime to have been committed 
at the time ſtated, nor is it abſolutely neceſlary to prove the preciſe 


time. lt is ſufficient to prove the commiſſion of the crimey to have 


been previouſly to the indictment, and within ſuch time that the 
proſecution is not barred by any ſlatute of limitation. 


Every 
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Every ofence mult be tried in the county where it is committed. 
It. is therefore neceſſary that it be charged to be done in ſome town, 
within the county where the trial is had: but in reſpe& of 
proof, it is ſufficient to ſhew that the fact was done within the 
county, tho it be not proved to be done in the town where laid. 
Where crimes are begun in one county, and compleated in another, 
the criminal may be tried in either county. Thus if a man wounds 
another in one county, and he dies ina different, the murderer may 
be tried in either county. If a man ſteal a horſe or any goods in 
one county, and carry them through other counties, he is conſtant- 
ly guilty of the crime wherever he paſſes, and may be tried 
in any county through which he pafles. So where a man ſteals in 


another ſtate, and brings the property into this, he is conſidered. 


as committing the crime here, and may be puniſhed accordingly. 


The crime-mult be ſer forth with clearneſs, aud with an exact 
deſcription of every circumſtance, which is neceflary to bring it 


within the law. There are certain technical terms, which have 


been appropriated to expreſs the preciſe idea, which the law en- 
tertains of the offence, and which can be ſupplied by no periphra- 
ſis or cireumlocution whatever. In drawing an indictment, we 
ought to conſider the definition of the common law, or the de- 
ſcription of the ſtatute law of the offence, and then lay the 
facts in ſuch a manner, as will conſtitute the very crime defined 
and deſcribed by law. In treaſon the indictment mult alledge the 
fact to have been done traitoroufly and againſt his allegiance. In 
indictments for murder, it is neceflary to make uſe of the word 
« murdered ” and aver it to have been done with malice afore- 
thought. The manner of the murder ought to be deſcribed, as 
whether it be done by ſome weapon, or poiſoning. Where the 
death is cauſed by ſome wound, the indictment ought to ſhew the 


part of the body in which the wound was given, the length and 


breadth of the wound, or if a limb be cut of, it ought to be 
named, and the weapon ought to be deſcribed. If the perſon be 
poiſoned, the manner ought to be deſcribed. If the death be cauſed 
by a pitfall, deſignedly laid and contrived, it 6ught to be ſtated, 


lt muſt be expreſsly ayerred, that the deceaſed received the hurt 
| which , 
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which is laid as the cauſe of his death, and that he died of the hurt 


fo received. In an indictment for mayhem, the word maim, mult 
be uſed. For a rape, feloniouſly raviſhed, and carnally knew, or 
had carnal knowledge, are neceſſary: for a burglary, the words 
burglarioully in the night ſeaſon, maſt not be omitted, and for a 


thetr, the words teloniouſly took and carried away, are e in- 


| troduced. 


Theſe are at the inſtances in which the law has made it neceſſary 
to uſe certain words, that can be ſupplied by no other form of 


ſpecck: and for every other crime it is adviſeable to make uſe of 
the expreſſions the law has, in deſcribing them. No general expreſ- 


fons that a perſon has been guilty of a crime, nor any general 
Rating of the facts will be ſuſſicient: but the ſpecial manner of the 
fact ought tobe ſet forth, fo that the court may know what crime 
is committed, and that the record may be pleaded in bar of ano- 
ther profecution, for the ſame offence. The charge muſt be laid 
: poſirively, and not by way of recital, and the want of a direct al- 
le gation of any thing material in the deſcription of the nature, ſub- 
tance, or manner of the crime, cannot be ſupplied by any intent- 
| ment or implication whatever. 


Tho the law requires an expreſs allegation of the fact, Privy is 
charged as a crime, yet in the caſe of a common barrator, thefe 
ſtems to be an exception. He may be charged as a common bar- 
rator, which is a term of appropriate ſigniſication, but then previ- 
| ouſly to the trial, a note muſt be given of the matter intended 
to be proved. In an information for perjury, it is neceſſary to 

late rhe caſe in which the perjury was committed, the words, teſti. 


| fied which were falſe, that it reſpected a point material in the caſe, 


and that the oath was legally adminiſtered. In a profecution for 
a reſcae, or eſcape, the information mult ſtate the offence, the per- 
n reſcued was guilty of. In an indictment againſt an acceſlary, 
the crime of the principal muſt be ſtated, and his conviction, and 
that the perſon was acceſſory before or after the fact as the caſe 
may be, and the act done which made him acceſſory. If one mate- 
rial part of an iadictment be repugnant to another, the whole is 
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In every indictment, there ooght ta be a deſeription of the per- 
ſons referred to or mentioned in it, beſides the offender. This 
certainly ought to be ſuch in all cates, as to prevent another pra- 
ſecution far the fame offence. Therefore where it is poſhble 
to name ſuch perſons, it ought to be done: yet where from the 
nature of the crime it 15 difficult to know them, a general refer- 
ence without naming them, will be good. So if a ſtranger un- 
known in the country, be found lain, or if the dead body of a 
perſon be ſo disfigured that it cannot be known, the indictment 


againſt an offender for killing ſome perſon unknown, will be ſuffci- 


ent. So where goods are ſtolen, and the owner unknown, the 
thief may be proſecuted for ſtealing the goods of ſome perſon un- 

known : but wherever the perſon is known, he ought to be named. 
But the deſcription need only be ſuch as will deſignate the per- 
ſon, and the fame preciſion is not "and; as in caſe of the cri - 
minal. 


It is not neceſſiry, that in an indictment for murder, it ſhould 
be alledged that the perſon killed was in the peace of the ſtate, tho 
zommonly practiſed, for he might have been committing a brrach 
of the peace. The indictment muſt deſcribe the thing wherein 
the offence was committed. In a proſecution for forgery, the 
thing forged, ſhould be fully deſcribed, and it will not be ſufficient 
to ſay generally, that the offender forged a note, z leaſe, or other 
writing. So the thing ſtolen ought to be deſeribed, and ihe perſon 
to whom it belonged, with the value; which 1s neceſlary ro deter- | 
mine the puniſhment and the reſtitution to be made. 


- 


In all caſes where a crime is the joint act of a k of perſons, 
or a number are preſent and aſſiſting. ſo as to be reſponſible for 
the crime, they may be indicted and tried jointly, or ſeverally ; 
for tho in conſide ration of law, the crime of one cannot. be the 
crime of another, yet when ſeveral join in the commilſion ofa. 
crime, they may be joined in the trial: but where from the na- 
ture of the crime, it cannot be committed jointly, or where per- 
ſons are joined in the indictment, where it appears the crime was 
not committed jointly i it is ill, where ſeveral are joined in an indict - 
ment, part may be conv iced; and part acquitted. . Where ſundry 

, 7 | perſons 
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_ perſons are preſent, and aiding the commiſſion of a crime, tho they 


do not the principal fact, yet they are to be charged as having 
done it, for the act of one is the act of all. 


In all indictments = be for offences, that amount to 
an actual diſturbance of the peace, it has been the uſual practice 
to charge the facts to have been done with force and arms, or to 
uſe words of the ſame import: but as this is a matter of form, I 
preſume where the -ofence is otherwiſe well deſcribed, no court 
would judge the omiſſion to be fatal; but that all offences ſhall be 
charged to be done againſt the peace, tho a matter of form has 
by long and immemorial uſuage been contidered material and 


neceſſary. 

In indictments and informations upon public ſtatutes, it is not 
neceſſary to recite them; but if it be attempted, a miſrecital in a 
material part will vitiate the indictment. In proſecutions groun- 


ded upon ſtatutes, it is neceſſary that the indictment or information 


conclude againſt the form of the ſtatute, otherwiſe it will not be 
eonſidered as founded upon the ſtatute. If an indictment conclude 
contrary to the form of the ſtatute, and there be no ſtatute againſt 


the offence, and the fact charged is an offence at common law, then 


the words, againſt the form of the ſtatute, ſhall be rejected as ſur- 
pluſage, and the indictment be holden good at common law. Where 
an act is an offence at common law, and a ſtatute prohibits and pun- 
iſhes it in a diflerent manner, it will not take away the right of 
proſecution and puniſhment at common jaw, unleſs there be ſome 
words in the ſtatute, which expreſsly or impliedly abrogate the 
common law as by declaring that the crime ſhall be puniſhed in 
no other manner, than the one preſcribed by the ſtatute. 


In treating of indictments, I have been obliged to make uſe of 
the word felonions, which deſerves a more particular confidera- 
tion. Felony, according to the Engliſh law, ſignifies ſome crime, 


5. Ws puniſhment of which is a forfeiture of eſtate : but in common 


conſideration, is a capital crime. In this ſtate, in the title to two 


ſtatutes, the word “ felonies,” is uſed; the act for puniſhing divers 


capital, and other felonies, and the act conſtituting New-gate pri 


fon, aud puniſhing wo a felonies, The wes is never introduced 
| into 
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into the body of any ſtatute, and is applied to the deſcription of 


crimes not capital, and for which there is no forfeiture of eſtate. It 


js therefore apparent that this word cannot be uſed in the ſame ſenſe, 


and for the ſame crimes as it is in England ; nor does it:with pre- 
cifion comprehend any claſs or deſcription of crimes. A word of 
ſuch uncertain menning ought to be banifhed from a code of laws: 
for nothing produces greater confuſion and perplexity, than the 
uſe of terms to which no preciſe and clear ideas can be affixed, I 
have therefore avoided the uſe of it, as much as poſſible, and it 


need not have been introduced in a treatiſe upon our lays, had not 


our courts introduced it into all indictments and informations, 
where it is uſed in England. The word feloniouſly is uſed in in- 
dictments for all capital crimes, and for many not capital, as for 


theft: but as felonious in an indictment, can mean nothing more 


than criminal, and does not deſignate the nature or claſs of the 
crime, it may be deemed unneceſſary and immaterial, and ought to 


be e by our courts. | Ex. as 


CHApteR TwENTIETH.. 


or PROCESS AND ARREST. 


I this ſtate, we know 75 no proceſs, but a warrant ſued by a 


Juſtice of the peace, or an aſſiſtant, upon proper complaint and in- 


formation ; or by order of the ſuperior and county courts, under 


the ſignature of their clerk 8s, when information 3s duly exhibited 
to them. The warrant is ſubſcribed by the authority ifluing it, an- 
nexed to the information, and commands ſome proper officer to 


apprehend the perſon complained of, and bring him before proper 
authority, to be dealt with according to law. if the warrant be 


iſued upon a qui tam proſecution, the complainant muſt enter 
into a ſufficient recognizance for due proſecution. If the perſon 
accuſed cannot be apprehended by the officer, there is an end ot the 
proſecution ; for we have. no proceſs by which to purſue him to 
outlawry, as in England, and by which he incurs the forfeiture of 
his goods and chattels. Neither does a criminal who flies from 
juſtice, immediately on the commiſſion of a crime, forfeit all his 
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can be affected by any deciſion of a court, until he is arreſted, 


An arreſt is the apprehending or reſtraining the perſon of another, | 
to have him forthcoming to anſwer for ſome crime: and for every | 


act, which by law is denominated a crime, every perſon is liable 
tobe arreſted. An arreſt may be made in four ways. 1. By War- 
rant. 2. By an Officer without Warrant. 3. By a private Perſon 


| without Warrant, 4. By an Hue and C ry. 
/ \ ; 
1. An arreſt by warrant, is made by a deri, conſtable, or 


: ſome perſon ſpecially authoriſed, by virtue of a warraut jflued by 
an afliſtant, juſtice of the peace, or the clerks of courts, who are the 
only officers under whoſe hands they can be iſſued. No warrant 
can be iſſued by any of thoſe officers, unleſs a previous complaint, 
or information has been exhibited, by ſome proper informing offi- 
cer, or ſome private perſon in thoſe caſes admitted by law, except- 
ing in the inſtances of profane ſwearing, drunkenneſs, and ſabbath- 
breaking, in which caſes they are authoriſed by the ſtatute law, and 
by the common law where perſons commit riots, or break the peace 
in their preſence. By the Engliſh law, juſtices of the peace have pow- 
er to iſſue warrants without complaint, to arreſt perſons accuſed or 


ſuſpected of crimes ; this is neceflary there, becauſe they have no in- 


Forming officers poſſeſſing the ſame power as our grandjurors, to 
make preſentment at all times; and therefore, if juſtices of the 


peace had not this authority, all criminals would have the belt op- 


portunities to make their eſcape. But our practice is much pre. 
ferable. It ſeems improper that the ſame perſon ſhould act in the 
character of an informing officer, and of a judge, and that he ſhould 


have the power whenever he thought proper, to iſſue his war- 


rant to apprehend any perſon, By rendering it neceflary, that he 


| ſhould have a previous complaint, from ſome informing officer, 
before he grants a warrant, there is a conſtant check to reſtrain 


any abuſe of authority : and as the informing officer can only preſent 
the offence, he has not ſufficient Power to tempt him to abuſe it. 


The power of officers, who have lawful warrants directed to 
them, has been in a great meaſure delineated. It may be here 


| r remarked, Ut an officer 1s Jollified | in every act that 
| he 


goods and chattles, as in England, Neither his perſon or eſtate, 


„„ an oo ge on 
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he does by force of a warrant apparently legal ; for no officer is 
bound to know the niceties and ſubtilties of the law: But Where 
a warrant is void on the face of it, or it appears that the authority 


| ſigning it, has no juriſdiction, then the otter is not warranted 


to execute it. Every officer has power to call upon all perſons 
to aſſiſt him in apprehending a criminal. In all cafes where war- 
rants are iſſued upon commplaint for a crime, the officer has power 
to break open doors if neceſſary, for tlie purpoſe of arreſting the 
criminal: but he is bound in the firſt place to ſignify the caule of 
his coming, and to requeſt admittance, and if that is refuſed he is 

juſtified in breaking open doors. | I 


A general warrant to apprehend all ſuſpected perſons, without 
naming or deſcribing any particular perſon is illegal and void, for 
the uncertainty of it : for every warrant ought to name the perſon | 
to be apprehended, and not to leave any diſcretionary or general 
power of arreſting perſons not named, to the officer. Search war- 
rants are frequently granted by aſſiſtants and juſtices of the peace, 
where a perſon makes complaint of the loſs of goods, that he ſuſ- 
pects ſome praticular perſon has ſtolen them, and that they are con- 
cealed in a certain place, Upon this, fiich authority may grant a 
warrant, to break open if need be, and ſearch all ſuſpected places 
and houſes, but which muſt be named and deſcribed : and to appre- 
hend ſuch ſuſpected perſons, as are named and deſcribed, if the goods 
are found with them ; but a general warrant ro ſearch all ſuſpect- 
ed places and houſes, and to apprehend all ſuſpected perſons, with- 
out any particular deſcription, is illegal and void, and every act 
done by an officer by force of it, is à treſpaſs. 


2. Arreſts by officers without warrant, may in certain caſes 
be juſtified by ſtatute, * Afliſtants and juſtices of the peace, having 
plain view and perſonal knowledge, that a perſon is unneceſlarly 
travelling on the Sabbath, may with or without a written warrant 
cauſe him to be apprehended and brought before him, and held 
for trial. So may a ſheriff, conſtable, grandjuror, and tythingman, 
without warrant apprehend ſuch traveller, and carry him before 
the next aſſiſtant or juſtice of the peace : and all perſons com- 
manded are obliged to aſſiſt. * When rioters, in the caſe of riots 


1 | : 8 reſaſe 5 
# Statutes, 1 Ibid. 
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refuſe to ot” it is in the power of any aſſiſtant, juſtice of the 
peace, ſheriff, ſelectman or conſtable, to cauſe ſuch rioters to be ap- 
prehended and to command neceffary aſſiſtauce for that purpoſe, 
aud to hold them, (or where it is neceflary) to carry them before = 
an aſſiſtant or juſtice' of the peace, who may bind them to keep 
the peace, or may commit them, or recogtize them for trial, to ſome 
proper court, or if they have juriſdiction, Pu them as the 82 
ture of the caſe way require. 


8 By the common law „a juſtice of the. peace may eofiretngt by 


himſelf, or cauſe to be apprehended by word only, any perſon com- ' 
mitting a felony, or breach of the peace in his preſence. So may 
a ſheriff and conſtable, and carry the offender before a juſtice of the ; 
peace. In caſes of capital and high crimes, or dangerous wound, 1 
they may on probable ſuſpicion, arreſt the criminal, and if neceſ- h 
| fary, break open doors, or even kill him, if he cannot otherwiſe 5 
be taken: and if he or his aſſiſtants, be killed, in attempting ſach 30 
arreſt, it is murder in all concerned in the oppoſition. | 
3. = Arreſtsby private perſons, are to be made when they are 
_ preſent at the commiſſion of any capital crime, or any high crime, 
ſuch as robbery, burglary, manſlaughter, horſe ſtealing, and the 
like. They may juſtify breaking open doors, in the purſuit of | 
ſuch criminal, and if they kill him, provided he cannot be otherwiſe \ 
taken, it is juſtifiable, and if he kills them, it is murder. If a pri- or 
vate perſon is preſent at the commiſſion of ſuch crimes, and the of- ca 
fender eſcapes through his negligence, he is liable to be puniſhed "Uh 
by fine and impriſonment. Upon probable ſuſpicion, a private tin 
perſon may arreſt a criminal, but cannot juſtify breaking open doors ba 
to do it, and if either party kill the other, it is manſlaughter, vie 
aud not murder : becauſe there is no mahicious deſign to kill. In pre 
the caſe of advertiſemenis offering rewards to apprehend perſons, jud 
who have been guilty of robbery, burglary, theft, or any high crimes, cal 
there is no authority in the advertiſement to juſtify a pri vate per- 857 
ſon to apprehend ſuch criminal: but he muſt do it ſolely by force ſell 


ot the right to apprehend upon probable ſuſpicion. 


n FueandCry, is the proceſs of purſuing offenders for ca- 

3 and high crimes, by raiſing all the people in the ed” 
heo 

= THe. Þ. C: $6, 4 Black. Com. 292 „ 2 Hauk. P. C. 7 

4 Black. Com. 293. 4 Statutes, 22. 
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hood, and following on foot and by horſe, as occaſion ſhall require. 
This is a moſt excellent proceſs to purſe offenders, and prevent their 
eicape. The conſtables of the ſeveral towns, are directed to raiſe 


| hue and cries, and their refuſal, ſubjects them to the penalty of 


forty ſhillings, to the uſe of the town, and all private perſons who 

refuſe to aſſiſt, incur the ſame penalty. Hue and cry, may be raiſ- | 
ed by order of au aſſiſtant, or juſtice of the peace, upon receiving 
information, that ſome crime has been committed, and that this is 
neceſſary to apprehend the criminal. In like manner, all private 
perſons may apply to proper authority for this purpoſe, who may 
illue warrants, and the conſtables are bound to purſue them. In 
the firſt caſe, ſuch warrants are to be purſued at the expenſe of 


the ſlate, and in the latter, at the expenſe of the party praying 


them our. All conſtables are authoriſed to put forth purſuits, or 
hue and cries, after murderers, peace breakers, thieves, robbers, 
burglarians, and other capital offenders, where no magiſtrate or 


jultice of the peace is near at hand. 


* 
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OF COMMITMENT AND BAIL. 


W HEN a . is arreſted, 5 brought before an aſſiſtant 


or juſtice of the peace, if the crime with which he is charged, be 
cagnizable by them, they proceed to trial and judgment: and for 


that purpoſe may hold the priſoner in cuſtody, and adjourn from 


time to time, as the nature of the caſe may require, and may take 
bail, or commit him, as may be neceſſary. If the perſon be con- 


_ vided, he may appeal to the next county court, upon procuring 


proper ſurety, that he will proſecute his appeal and abide final 


judgment, The right of appeal bowever, is taken away in the 


caſes of drunkenneſs, profane ſwearing, and ſabbath breaking, and 
for offences againſt the laws for reſtraining unlicenſed houſes, and 
ſelling lottery tickets, granted by another ſtate. But if the crimes 


be not determinable by lingle miniſters of juſtice, then it is their 


duty to proceed to an enquiry and examination of the facts charg- 


ed ee the perſon e and if on enquiry, it ſhall be 
found 
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found that there is probable caaſe to aſpect, that he is guilty of 
the crime laid to his charge, ſuch court fall recognize with ſuſſici. 
ent ſurety ſuch perſon, if the offence be bailable, to appear before 
the next court, that has juriſdiction of the offence, and for want 
of ſufficient bail, to commit him to goal for the purpoſe afore- 
ſaid. But if the oiFence be of ſuch a nature, as not to be bailable 
by law, then ſuch offender muſt be committed to goal, to remain 
there till the ſeſſion of the court mot has power to try him, 


In the enquiry to be made by 1 miniſters of juſtice, reſ. 


 peKing crimes, of which they have not ultimate juriſdiction, they 
have no power to examine the perſon accuſed, reſpecting the facts 


charged againſt him, (tho juſtices of the peace have ſometimes done 


It through ignorance,) for we have not by ſtatute introduced the 
practice of contravening the general maxim of the common law, 
that no one is bound to betray himſelf, and for that purpoſe, ſub- 
jected the perſon accuſed to a perſonal examination, by which 
he may be entangled nnd perhaps convicted. Such examination 
bs authoriſed in England by ſtature, But here the only enquiry 
which ſuch fiuple miniſter of juſtice can make, muſt be of the pro- 
per and legal witneſſes, and the accuſed has an opportunity of ob- 
viating their teſtimony, by adducing witnefles on his part: and 
then upon ſuch hearing, the authority has only power to decide 
' whether there be that degree of proof, that probable ſuſpicion and 
preſumption of the guilt of the offender, that he ought to be ſub- 
je cted to a trial before a court, having competent and coneluſive 


jvriſclickion. They ought in ſuch caſes, to be equally cautious not 


to exerciſe their power of deciding on the proſecution, as tho they 
had full and final cognizance : and not to recognize perſons to 


higher courts, upon ſlight preſumptions and remote probabilities of 


gnilt. Single miniſters of juſlice, may in ſome meaſure be com- 
; pared to grandjuries at common law, in handing forward proſecu- 
tions. Single grandjurors muſt reſt for their knowledge upon par- 


ral information, as they hold no regular enquiry, When a perſon i is 


apprehended in conſequence of a complaint made 1 in this manner, 


it is reaſonable that ſome enquiry ſhould. be made, before he 
mould b be holden to bail, or committed to goal, for the purpoſe of 


wh” oy | TP 
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deing ſubjected to final trial. As this enquiry is made by aſfiſtants 
and juſtices of the peace, for this purpoſe, it is proper that they 


7 ſhould adopt the fame principles ofjudging, when they recognize a 
y perſon to appear before a court of competent juriſdiction, .as 
a grandjurors when they find bills of indictment, 
e. When a warrant is iflued by the clerk of a court, by order of the 
le court, upon the information of the attorney for the ſlate, or preſent-. 
in ment of ſome grandjuror , Exhibited to them in ſeſſion, and the offen- 
| der is brought before the court, he has the ſame privilege of bail, as 
0 5 in other caſcs, 4 | 8 
ey In reſpect of bail, our law determines that no man's perſon ſhall | 
ts he reſtrained, or impriſoned by any authority whatever, before the 
we law has ſentenced him thereto, if he can or will give ſufficient ſe- I 
ne eurity, bail, or mainprife, for his appearance and good behaviour | | 
„ in the mean time, unleſs it be for capita] crimes, contempts in 
b- open court, or in ſuch caſes where ſome expreſs lav, allows or or- 
ch ders it, The conſequence of this law is, that all olfences are bail- 
on able, which are not capital. By expreſs ſtatute, the court having 
ry final juriſdiction, may bail in caſes of treaſon. This Jaw does not 
ro- extend to gaſes where impriſonment is inflicted, as a puniſhment ou | 
ob- the conviction of a crime. Courts ought not to require exceſſive 
nd IM and unreaſonable bail, but to proportion it according to the nature 
de and aggravation of the offence. When a perſon fails to appear 
nd before court, or abide final judgment according to the tenor of 
üb- his recognizance, it is forfeited, and on a ſuit commenced thereon, 
ve the courts have a diſcretionary power to chancer the bond to ſuch 0 
not fam as they judge reaſonable, according to the enen of the 
hey eaſe. , 
to | : 
; of - — b e 5 
m- : | CrapreR  TwENTY+SECOND. 
Mu OF ARRAIGNMENT. 
dar- - 
118 . is the calling the priſoner to the bar of the 
ner, court, to anſwer the matter charged i in the indictment or informa- 
he tion. Arraignment is not 5 in all criminal proſecutions, 
e of 8 | 
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where the puniſhment is ſuch that it cannot be inflicted unleſs the 

priſoner be preſent, as in all capital caſes, or where corporal pun. 
iſhment muſt be inflicted, the priſoner muſt appear at the bar of the 
court, and plead and be arraigned in perſon : but where the crime 
admits of no corporal puniſhment, and nothing but a fine or pe- 
cuniary forfeiture 1 is Incerred, then he may appear and plead by at- 
rorney. | 


A perſon indited or informed againſt, being in cuſtody of the 
; court, or being bailed and appearing for trial, upon motion of the 
attorney for the ſtate, or without, if they think proper, the court 
direct the ſheriff to ſet him as the bar. The ſheriff then puts the 
priſoner at the bar of the court, and by the humanity of our practice 
without ſhackles or irons. The chief juſtice then, before the pri- 
ſoner is called upon to plead, afks the priſoner if he deſires counſel, 
which if requeſted, is always granted, as a matter of courſe, On 
his naming counſel, the court will appoint or athgn them. If from 
any cauſe, the priſoner decline to requeſt or name counſel, and a 


trial is had, eſpecially in the caſe of minors, the court will aſſign 


proper counſel. When counſel are aſſigned, the court will enquire 
of them, whether they have adviſed with the priſoner, ſo that he 
is ready to plead, and if not, will allow them proper time for 
that purpoſe. But it is uſually the caſe that the priſoner has pre- 
viouſ!- employed and conſulted counſel, wi of courſe is prepared 
to plead. 


The priſoner is called upon + by the a of the court hy Ro 
to hold vp his hand: but this is not abſolutely neceſſary, for 
any act by which he acknowledges himſelf to be tlie perſon, will 


be ſufficient, but if be ſhould by any act, wilfully refuſe to ac- 


knowledge himſelf to be the perſon, the court may proceed on 
the arraignment. The clerk of the court reads to him the indict- 


ment or information, and then addreſſes him in theſe words. “ Ty 
8 phis indiftment, or information, what is your plea, guilty, or not guilty. 
On this, the priſoner if he wiſhes to have a fair trial, may plead 
ieveral pleas, which will be conſidered in the next chapter; or he 
may confeſs the truth of the whole indictment or information by 


pleading guilty , which 2 5 a trial, _ the court have ROTINg e 
| | 6 do 
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do but to render judgment according to kw, or rs may ſtand 
mute and refuſe to plead. » A priſoner is ſaid to ſtand mute, 


* when being arraigned, he refufes to make any anſwer, or makes 
_ anſwers foreign to the purpoſe, and not allowable, and will not 
| anſwer otherwiſe, or having pleaded not guilty, refules to put 


himſelf on the country for trial. It he ſays nothing, the court are 
officially bound to empannel a jury, to enquire whether he ſtands 
obſtinately mute, or whether he be really dumb. If the latter is the 
caſe, the trial may be, as if he had pleaded nor guilty, but whether 
on ſuch a conviction, the perſon could be executed is undetermined. 

By the common law, if a perſon is obſtinately mute, in caſe of trea- 
ſon, or petty larceny, or miſdemeſnors, it is in judgment of law, 


| equivalent to conviction; but for other crimes, as murder, robbe- 


ry, and the like, if he obſtinately ſtood mute, he was ſubjectedl to 
the dreadful ſentence of penance, to be preſſed and ſtarved to death. 
In this tate, if a priſoner ſhould wilfully and obſtinately ſtand 
mute, it would be deemed equivalent to the plea of not guilty, 
and the court would accordingly proceed to trial, 


By the common law, an acceflary cannot be arraigned, tin the 
principal is convicted: for it is an abſurdity to try a perſon as ac- 
ceſſory to a crime, when it never has been proved that the crime 
was committed : and the principal may afterwards upon trial 
prove his innocence. In theft it is provided by ſtatute, that the 


concealer of the fact, and the receiver of ſtolen goods, knowing | | 


them to be ſuch, may be proceeded againſt. as en tho the 


Fes has not been tried. 


- . _ 
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Wer the priſoner is arraigned, and 80 what | is his N f 
he has the privilege of five different pleas, 1. To the Juriſdiction. 
2. In Abatement. 3. Demurrer. 4. In Pre PE 5. General 
Iſſue of not guilty. Es, ITE 


"x; Aplea to the juriſi&ion may be give, where a Porte is 


ow E ce 7 | proſecuted. 
2 Hawk, P. C. 327. 4 Black. 17 4. 
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proſecuted before ſome court, that bas not-cognitance of the of. 
fence : as the indictment of a perfon before a court of common pleas 
for murder. The ſtatute Jaw has defined, and limitted the jurif. 


diction of every court, and if a perſon is called upon to anſwer | 


before a court that has not legal power to try him, he may take an 
8 to tl. e juriſdi&tion, without anſwering to the vifencs: ” 


2. A plea i in abatement 18 orinclvalls offered for miſaomer, or 
calling the priſoner by a wrong name, or mildeſcribing, him. But 
this anſwers him little purpoſe, for in his plea he muſt give his 
true name, and deſcription, and au information may be made cor.- 
formable to it, or a new indictment preſented. So for, as certain 
defects in the information or proceſs, which Tour be abateable 
in civil airs, a plea wm abatement might be offered. 


| 5 Demurrer, as in civil caſes, is an ae of the truth 
of the facts charged in the indictment or information: but then 
the priſoner inſiſts that they do not amount to the crime alledged, 


or that ſome material requiſite in the indictment is omitted. We 


have already pointed out the requiſites to conſtitute good indict- 
ments and informations, and when they are defective in any ſuch re- 


| fpetts, advantage may be taken of it on demurrer. If the technical 


words are omitted, as tratoriouſly, in an indictment for treaſon, mur- 
dered with malice aforethought, in an indictment for murder, and 


the like, or if from the facts ſtated, it appears that they do not 


amount to the crime charged, as an information for ſtealing a dog, 
it will be ill on demurrer. In caſes of demurrer, where the offence 
is not capital, if the point be judged againſt the priſoner, he ſhall 
have judgment rendered againſt him without further trial. But 
io capital caſes, tho the point be judged againſt him, he ſhall have 
| Iiberty of trial by jury. Demurrers in criminal proſecutions are 
rarely given, as the perſon may generally take the fame advan- 
tage un the: general iſlue, or under a motion in arreſt, 


5 4. ? "Pleas? in bar, go to dhe merit of the proſecutlon, and give 
a reaſon why the priſoner ought not to anſwer, or put himſelf on 
trial for the crime alledged. A perſon may plead in bar to 2 

proſecution, a former acqulttal, and alſo a former conviction: but 
it muſt be on a e for the s Sdengical « act and crime. ime, Fo 


b 4 9 55 Com” 334. th 
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the maxim of che common law is, that no man is to be brought in 
jeopardy of his life, ſecurity, liberty or property, more than once 
for the ſame crime. Therefore when a perſon has once been ac- 
quitted, he may plead ſuch acquittal in bar, to a proſecution for the 
fame crime. On the ſame principle, if a perſon has once been con- 
victed of a crime, he may plead it in bar to a proſecution for the 
ſame offence, for no man ſhall be puniſhed twice for the ſame 
crime. 


A perſon may plead in bar to a proſecution, the ſtatute of limita- 
tions. 9 No perſon ſhall be indicted, proſecuted, informed againft, 
complained of, or compelled to anſwer before any court, aſſiſtant or 
juſtice of the peace, for the breach of any penal law, or for other 

crime or miſdemeſuor, by reaſon whereof any forfeiture belongs to 
any public treaſury, unleſs the indictment, preſentment, informa- 

tion, or complaint, be exhibited within one year after the offence 
is committed, And every indictment, information, preſentment, 

and complaint not exhibited within the time limitted, ſhall be void 
and of no effect: provided that this act ſhall not extend to any 

capital offence, nor to any-crime that may concern lots of member 
or baniſhment, or any treachery againſt this ſtate, nor to any pil- 
fering or theft, the value whereof 1 is above ten ſhillings, nor ſhall 
it affect the private rights of individuals, This Jaw extends to 
opc at common law, as well as 5 created by ſtatute. 


If the ſpecial matter pleaded Var of the proſeoution, be found 
againſt the priſoner, he may in capital caſes further plead the ge- 
neral iſſue of not  goilty, for on that plea only cah à man ” ſubjeRte 
ed to Judgment of death, \ N 


5. „The general iſſue of not guilty, is the proper 1 when 
the perſon wiſhes to have a trial upon the proſecution. When 
he makes the anſwer of not guilty,” at the time he is put to 
plead, the iſſue ig cloſed without making any anſwer on the part 
of the ſtate. This is the only proper plea where the facts are con- 
teſted, for a perſon indicted or informed againſt, cannot plead any 
ſpecial matter by way of juſtifcation. As on an indictment for 
e a man cannot plead that it was in his own defence, 


againſt 
Black. Com. 3 
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againſt a robber on the highway, or a 1 but he muſ 


plead generally not guilty, and give the ſpecial matter in evidence: 


for ſuch a ſpecial plea not ouly amounts to the general iſſue, but as in 


all criminal proſecutions the facts are charged to be done with 
a criminal intent, which is the giſt of the information, the whole 
ought to be directly negated : for tho it appears on the trial, that 
the facts were done, yer if it appears, that they were not done 
with a criminal intent, the perſon cannot be found guilty. There can 
therefore, never be a propriety in confeſſing the facts, and then 
juſtifying, becauſe the mere proof of the fact, without ſhewing the 
criminal intent, cannot be ſufficient to convict a perſon. The con- 
ſequence is, that in every criminal proſecution, the priſoner has the 


_ fame privilege of conteitiag the criminality of the intent, as the 


truth of the facts onthe general iſſue, which therefore can only be 
che proper plea. | 
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Wer the ler has pleaded not guilty, the clerk of the 
court will aſk him. By whom he will be tried? In cafes not capital 
the proper anſwer is, By my country, —but in caſes capital, 
the anſwer is, © By God and my country.” The putting the 
queſtion to the priſoner to decide by whom he will be tried, ſeems 
to imply, that he has an option. This was introduced into En- 
gland at atime when there were various methods of trial, and the 
priſoner had actually a choice, The practice has been continued 
here, tho a perſon has no ſuch choice: for the only legal method 
by which the perſon accuſed can be tried, is by the jury. / The 
ſtatute law ſays, that every perſon proſecuted for any delinquency 
before the ſuperior or county courts, ſhall have liberty of trial by 
jury, if deſired, but has provided no other mode if deſired, nor is 
any other mode known to the common law. When therefore a 
perſon accuſed of a crime, wiſhes: to try the queſtion, of fact, he 


mult deſire a jury; for the court cannot be judges of facts, unleſs | 


expreſsly authoriſed by ſome ſtatute, as they are in civil caſes. 
| | „ 
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| Our eburts however ſeem to have adopted the principle, that they 


have the power to try a criminal, if they pleaſe on his requeſt, and 
have proceeded to try them for effences not capital. 


By the uſual mode of trial upon the plea of not guilty, is by 
jury ; which we are to conſider in this chapter, and which would 
ſurniſh all the neceſſary information, in caſe the iſſue ould be 
om by the court. 


Before every court, the jury which is returned for civil, is re- 
turned for criminal cauſes. When the cauſe is ordered for trial, the 
jury appear, conſiſting of twelve returned as aforeſaid, or if the 
number be deficient, they are to be ſupplicd as in civil caſes ; the 
priſoner is placed at the bar of the court, and then an opportu- 
nity is given him to make his challenges. Challenges are of 
two kinds ; challenges for cauſe, and peremptory challenges. 


| 1. Challenges ſor cauſe, are for the ſame reaſons in criminal, 


as incivil cauſes, they are for ſome defect, as want of eſtate, age, 


or freedom : for ſome crime, as where a perſon has been convicted 
of ſume crime for which he has received an infamous puniſhment, 
or for ſome relation to the perſons concerned or intereſted : or for 
ſome bias, prejudice, or partiality. Theſe challenges are equally 


allowed to the ſtate and the priſoner in all caſes capital or not 


— 


23. Peremptory challenges are without ſhewing any cauſe, and 

are admitted only in capital caſes. By the common law, the pri- 
ſoner might challenge peremptorily, thirty five jurors, — & but tlie 
ſtatute law has limitted the number to twenty, This privilege 


manifeſts great tenderneſs and hum: uity to the priſoner: for there 
are numerous iuiſtances, where jurors will be returned to try a pri- 
ſoner, againſt whom he has no legal challenge, and yet there are 
ſtronger reaſons why he ſhould decline being tried by him, than in 
thoſe inſtances where the law allows him to challenge. It may 


ſometimes happen that a challenge for cauſe may be made, and 
over ruled, which will naturally give the juror ſuch a prejudice, 


that the priſoner would be unwilling to truſt his fate in his hands. 


 ladeedit js apparent that there will be a thouſand cauſes exiſting, 


| #4 Black, Com. 352 » Statutes, 67. 8 
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for which a prifoner would object againſt a juror, which do nat 
come within the general principles of challenges for cauſe : and 
for which it would be impracticable to make legal proviſion. For 
the purpoſe then of giving a perſon the faireſt trial, he is indulged 
with the privilege of challenging twenty jurors, without aſſigning 
any reaſon, which will give him au opportunity of rejecting all 


thoſe againſt whom he has conceived any prejudice, from their ap- 
pearance, conduct, or character. When by reaſon of challenges 


with, or wirhout cauſe, the F of jurors returned as aforeſaid, 
is not ſufficient to make up a panel, the court order the ſheriff, ot 
if he is intereſted, concerned, or related to the party, then the con- 
ſtable or ſuch other officer as they mall appoint, to return a ſuffi- 
cient number gf the byſtanders, (de talibus cireumſt intibus,) and 
for want of ſuch, any good and lawful frecholders of the county. 


When there are twelve jurors returned, againſt whom the priſon- 


er has no exception, or where he has challenged twenty pe- 
Temptorily, and there are twelve returned, againſt whom he has 
no challenge for cauſe, then the panel is compleat, and the jury 
may be ſaid to be empannelled : for if the priſoner ſhould' perſiſt 
in challenging more than twenty, peremptorily, the court would 
diſregard ſuch challenge, and order the trial to proceed. When 
the jury are empannelled, they are ſworn, well and truly to try, 


and true deliverance make, between the State of Connecticut, and 


the priſoner at the bar, without reſpect of perſons, or fear of man, 
according to law, and Evidence. | | 


The attorney for the ſtate chen proceeds to lay before le n 


all the evidence againſt the priſoner, without any remarks or argu- 


ments. The priſoner by hinteif or counſel, is then allowed to 
produce witneſſes to counteract and obviate the teſtimony againſt 


him ; and to exculpate himſelf with the ſame freedom as in civil 
caſes. We have never admitted that cruel and illiberal prin- 


| eiple of the common law of England, that when a man is on 
trial for his life, he ſhall be refuſed counſel, and denied thoſe means 


of defence, which are allowed, when the moſt trifling pittance of 


property is in queſtion. The flimſy pretence; that the court are 
to oy coan{el for the priſone r will only i our indignation at 
the 
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ract : for it is apparent to the leaſt conſideration, that a 
cquet can never furniſh a perſon accuſed of a crime with the ad- 
vice, and aſſiſtance neceſſary to make his defence. This doctrine 
might with | propriety have been advanced, at the time when 
by the common law of England, no witneſſes could be adduced 
on the part of the prifoner, to manifeſt his innocence. for he 
eould then make no preparation for his defence. One cannot 
read without horror and a{tonifhment, the abominable maxims of 


law, which deprive perſons accuſed, and on trial for crimes, of the 


aſſiſtance of counſel, except as to points of la aw, and the advantage 
of witneſles to excul pate themſelves from the charge. It ſeems 

by the ancient practice, that whenever a perſon was accuſed of | 
a crime, every expedient was ad-pted to convict him, and every 

privilege denied him, to prove his innocence. In England, howe- 

ver, as the law now ſtands, priſoners are allowed the fall advantage 

of witnefles, but excepting in a few caſes, the common law is enfor- 
ced, in denying them counſel, except as to points of law, 


Our cling when they firſt 3 their laws reſpecting fs 


| erimes, influenced by the illiberal principles which they had im- 


hibed in their native country, denied counſel to priſoners to plead 


for them to any thing but points of law. It is manifeſt that there 


is as much neceſſity for counſel to e matters wy fact, as 
pg of 2m if truth is to be diſcovered. 


The ee has. become fo. thoroughly comical of the im- 


propriety and injuſtice of thackling and reſtricting a prifoner with 


reſpect to his defence, that they have aboliſhed all thoſe odions laws, 


. 


and every perſon when he is accuſed of a crime, is entitled to every 


poſſihle privilege in making his defence, and manifeſting his inno- 
cence, by the inſtrumentality of codaſel, and the ee of wit · 
nefles. 


FT PLAY in. anda caſes is ed by weighed 1 ſame prin- 
Pet as in civil caſes. There are few leading points in which 
there is a diſterence, which it will be proper to conſider in this 
place. In all capital cafes, the law requires two or three wituclles, 
er that which is equivalent. = The ſtatute ſays, that no perſon 

2 | | "Tor - 
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for any fat committed, ſhall be put to death, but by the teſtimo · 


ny of two or three witneſſes, or that which is equivalent. In all 


proſecutions for perjury, it is neceſſary that there ſhould be two 
witneſſes, as the oath of the offender, is equivalent to the oath of 


one witnels, it is therefore requiſite that there ſhould be another 
witneſs to turn the ſcale. In all other offences, not eapital, the 
oath of one credible witneſs, is mann, evidence to Juſtify a con- 
viction. 


Where the fact to be proved reſpects the hand writing of the 
priſoner, the teſtimony of witnefles well acquainted with it, that 
they believe the paper in queſtion to have been written by him, is 
evidence to be left to a jury. The confeſſion of the priſoner out of 
court may be proved, and is ſufficient evidence to convict him, 
without other proof, even in capital crimes, but his whole con- 


feſſion or ſtory mult be taken together. » When a priſoner diſ- 


cloſes any facts to the attorney for the ſtate, on an application to 
be admitted a witneſs for the ſtate, it ſhall be conſidered as con- 
_ fidential, and ſuch attorney ſhall not be allowed to give it in evi- 
| dence on trial; for this would tend to defeat the benefit the public 
might derive from ſuch diſcloſures : but confidential communica- 
tions to any other perſons, may be given in evidence. No priſon- 
er can be allowed by our law to become an approver ; bur the at- 
tornzy for the ſtate has a diſcretionary power, where there are 


ſundry offenders, and other proof cannot be had, to take any of 


them for witneſſes againſt the reſt, and excuſe ſuch witneſs from a 
proſecution, for the offence. An accomplice in a crime, may be a 
legal witneſs, for the ſtate and the party. But where ſundry are 


joined in the ſame proſecution for the ſame offence, they cannot 
teſtify for each other : But if there be no proof againſt ſome of 


them, oy may be admitted to reltify for the reſt, 


It is a general rule, that no proof can be admitted reſpe&in 
any fact not charged in the indictment or information, but that 
proof may be admitted with reſpec to circumſtances that lead to 
the crime, and that where ſeveral facts are charged, which conſti- 
ture the crime, the proof of any one of them is ſufficient to convict 


the priſoner. 
Violent 
5 Kirb. Rep. | | 
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Violent preſumptions, in ſome caſes are taken for full proof, as 


where a man is ſtabbed in an houſe, and another runs out with a 
bloody knife in his hand, and no other perſon is in the houſe, at the 


7 fame time: but all preſumptive evidence ſhould be admitted with 


great cantion : for the candour and benignity of the Jaw, has laid 
it down as a maxim, that it is better to adopt ſuch general princi- 
ples reſpecting preſumptions, that ten guilty perſons ſhould eſcape, 
than one innocent perſon be convicted. Two rules are therefore 
laid down by judge Hale, whoſe humanity rendered him the 
greateſt ornament of the judicial character. Never to convict a 
perſon for ſtealing the goods of a man unknown, becauſe he will 


not tell how he come by them; unleſs an actual ſtealing be proved: 


and never to convict a perſon of murder or mauſlauphter, unleſs 
the body be found dead; on account of two inſtances, he mentions, 
where perſons were executed for the murder of others, when they 


* * 


were living, but milling. 


When the exhibirion of evidence is cloſed, the attorney for the 
ſtate opens the argument, the counſel for the priſoner follow, the 
attorney for the ſtate then cloſes the argument, and the chief juſtice 
then ſums up the evidence iu his charge delivered to the jury, in 


which he ſtates in the moſt candid and impartial manner, the evi- 


dence and the law, und the arguments of the counſel for the ſtare, 
as well as the priſoner, The counſel for the ſtate, ſhould manage 
every criminal profecution with the utmoſt cooIneis and fairneſs. 
He ſhould diſplay no marks of zea) or paſſion. He ſhould not 
attempt to warm the feelings or prejucice the minds of the jury, by 
any pathetic deteriptions, or artful mifrepreſentations. Ile ſhould | 
addreſs himſelf to the underſtanding of the triers, and by a fair 
inveſtigation of facts, and an ingenious diſcuſſion of points of law, 
open the way to the diſcovery of truth and juſtice. Such a line 
of conduct would reflect the higheſt honour on the candour and 
ſenſthility of a public officer, But when we fee the proſecution of 


a criminal managed with a paſſionate vehemence, and the argu- 


ment a compound of pompous declamation, and affected pathos, 
we deteſt the proſecutor as a blood thirſty ſavage, and unfeeling 
monſter. Tho every reaſonable indulgence is to be granted to a 


priſoner to prevent a conviction, yet attempts to excite the com- 
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paſſion of a jury, ought not tobe encouraged. It is by the exereife 
of our intellectual faculties, in examining and comparing ideas, 
that we are to diſcover the truth of facts, and diſcern the principles 


of juſtice. When our feelings are tremblingly alive to the diſtref. 


ſes of our fellow men, or our indignation rouſed to the higheſt 
pitch, againſt the crime of which a perſon is accuſed, the mind can- 
not be in a proper ſtate to form an accurate deciſion. The ardor of 


ſenſibility, and the zeal of indignation, may prompt us to correſ- 
pondent actions, but cannot commonly direct us in a right manner 
to the formation of an opinon : for our opinions are te be formed 


on ideas, communicated to the mind, and not on paſſions enkindled 


in the heart. Every juror ought therefore to baniſh every emotion 


from his breaſt, and be under the ſole guidance of pure intellect, 
| while he is hearing and deliberating on the evidence, and forming 
his judgment, this will place him in a proper ſituation to ey2mine 
and compare the evidence, and decide where the truth lies : but if 


his indignation is highly enflamed againſt the priſoner, © Trifles 
light as air, will be to him confirmation ſtrong, as proof of holy. 
writ,” and a conviction may be founded on flight preſumption and 


circumſtances of very remote probability. So where the compaſſion 
of a jury is highly excited in favour of a priſoner, he will over- 
look the ſtrongeſt proof, his feelings will run away with his judg- 
ment, and a falſe pity and humanity, will induce him to bring! in 
a verdict of a againſt the cleareſt ev idence. 


It is pleaſing to remark, that theſe doftrines are now general- 
ly recognized in our courts : and that every where as he ſenſe 
and ſolid reaſon prevail, courts of juſtice have rejected the ſolemn 
declamations, the pompous deſcriptions, and the high wrought 
pathos of the ancient orators of Greece and Rome : and if De- 
moſthenes, and Cicero, were now on earth, I doubt whether there 
is a judicial tribunal, that would approve and reliſh their fublime 

apoſtrophes to the heroes of Marathon, and the hills and groves of 
Albanum, tho embelliſhed with all thoſe graces of elocurion, and 
that blaze of cloquence, which rendered thoſe orators, the admi— 
ration of their own times, and have tranſmitted their fame to 
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all ſucceeding ages, 
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When the cauſe is committed to the jury, they cannot be diſ- 
charged, till all have agreed in a verdict. A verdi& may be 
either general or ſpecial. A general verdict, is finding the priſoner 
guilty. or not guilty. A ſpecial verdi& is where they have a doubt 
about the law, and chuſe to leave it to the determination of the 
court: they therefore find all the facts ſpecially, and ſubmit the 
point of law to the court, but they have full power to determine 
the law, as well as the facts, and to find a general verdict. 


When the jury have agreed upon a verdict, they return into 
court, the priſoner is placed at the bar, and the verdict is publicly 
delivered in open court. If the verdict is * guilty , he is then ſaid to 
be convicted of the crime whereof he ſtands indicted or informed 
againſt, and the court are to pronounce the judgment of the law. 
If the verdict is “ not guilty,” then he ſtands acquitted, and can 
never afterwards be tried for the ſame offence, which may be done 
only in a qui tam proſecution, unleſs the verdict be ſet aſide. But 
even in caſes of acquittal, the ſtature law has veſted the court with 
diſcretionary power of ſubjecting the priſoner to the payment 
of colt. = It is enacted that in all criminal proſecutions, if the court 
before whom the trial is had, are of opinion, that tho the priſoner 
is found not guilty, yet the proſecution was occaſioned by ſome un- 
lawful or blameable conduct on his part, be ſhall not be dif- 
charged till he ſatisfies the coſt: but where the grandjury find a 
bill to them preſented, not true, and in every other caſe, here 


it ſhall appear to the court, that the indictment, or information 


was occaſioned by miſtake, without any fault on the part of the 
perſon accuſed, he ſhall then be diſniſled without colt : and the 
colt ſhall be paid out of that treaſury, into which the fine would 
have gone, had the criminal been fined on ſuch proſecution.— 
When any perſon ſubjected to a fine is unable to pay, hie may be 


alligned in ſervice to any citizen of tit United States, fo long as 


ſhalt be neceſſary :- but when ſach coſt cannot be recovered from 


ſuch perſon, it ſuall be paid out of the ſtate rreaſury, when the trial 
was before the ſuperivr or county court, and eur of the town 
trcuſury, where, if it was before an affiitaat.or juſtice of the peace. 
X. I. 7 . . . a * . * : - 
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not be apprehended, or eſcapes without fault of the officer, before 
he is committed or bailed, it hall be paid out of the ſtate treaſury, 
if the crime was cognizable by the ſuperior or county court. 


The practice has been for all coſt incurred in a proſecution be- 


fore the ſuperior court to be immediately paid by order of the 


court, out of the ſtate treaſury, whether the oFender was convicted 
or acquitted, and ſubjected to pay coſt or not. *The coſt in the 
county court was paid out of the county treafury till a late ſtatute 
authoriſed them to draw on the ſtate treafury, for all coſts in crimi- 
nal proſecutions, and directed all coſts that ſrould be recovercd to 
be paid into the ſame treaſury. 


CHAPTER TwenTyY-FIiiTH. 


OF MOTIONS IN ARREST AND JUDGMENT. 


Ws « 


Arn R verdict And before rendering judgment, motions in arreſt 
or ſtay of judgment may be offered. T heſe are for any deſects in the 


indictment or information, as for the want of any ſuflicient certain- 


ty, ſerting forth and deſcribing the perſon, the time, the place or 


the oFznce ; as where in an information for ſtealing, the fact was 


laid to be done in another ſtate, and no averment that it was com- 
mitted in, or the goods ſtolen brought into this ſtate, on motion in 
arreſt, after a ver dict of guilty, the information was adjudged to 
be bad. In the courſe of theſe enquiries, we have had occaſion to 
point out the requiſites to cose litute an information or indictment : 
it will not be neceſſury to enumerate them again ; it is ſuſſicient to 
obſerve that where the indictment 3 is not conformable to theſe re- 
quilites, advantage may be taken of it under a motion in arrelt : 
for ſuch defects are never aided by verdict, as in civil caſes, So on 
the trial, if there is any irregularity in the conduct of the jury, ad- 
vaniage may he taken of it in this manner, If the judgment 1s 
arreſted; it fers alide the whole Tm os. ; bur it is no bar to 
another proſecution, for the fame offence, and the perſon may be 
indicted and informed againſt a ſecond time, 


The attorney lor the ſtate, may u move iu arreſt, (when the pri- 
ſoner 
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ſoner is acquitted) for any miſconduẽt of the jury, for which the 
verdict” may be ſct alide and a new trial ordered. 

When the motion in arreſt is d ib elke or none is 


offered, or the priſoner is convicted on his own confeſſion, or plea 
of guilty, or when in caſes not capital, on a demurrer, the in- 


formation is adjudged ſufficient, then it remains for the court to 


render judgment againſt the criminal, tliat he ſhould ſuffer the pun- 
iſhment annexed to the crime by law. In treating of crimes we 
have invariably mentioned the puniſhments, Theſe are by ſtatute 
or the common law. Whenever a ſtatute creates a crime, it in- 
flicts ſome ſpecific puniſhment, The puniſhments at common law 
are fine, impriſonment and pillory. 


No judgment, not even death itſelf, ever works a forfeiture of the 
eſtate and corruption of the blood of the criminal, excepting man- 
ſlaughter, which 'operates a forfeiture of his goods. For thoſe 
crimes where the criminal is ſibjected to a forfeiture of eſtate, it 
is a ſpecific ſum, and js conſidered to be the puniſhment itſelf, and 
not a conſequence of the judgment. In England, the conſequences 
of rendering judgment of death againſt a criminal, are the forfeit- 
ure of eſtate, and corruption of blood : fo that no perſon can inhe- 
rit from him, or trace his line of confanguinity thro him. 


a But with us, when a perſon is condemned to death, the charge 
of proſecution, impriſonment and execution being paid, the reſidue 
of his eſtate, ſhall be diſpoſed of according to law. If the criminal 
ſhall make a will, it will be valid for the diſpoſition of his eſtate; 
if he ſhould die inteſtate, it would deſcend to his heirs at law. 


- 


CuarrER TwENTY-SINTH. 
OF WRITS OF ERROR, REPRIEVE, AND PARDON. 


* RITS of Error in all cr di caſes, will lie from inferior 
juriſdictions to the ſuperior court, and from the ſuperior court to 
the ſupreme court of errors, for all errors apparent on the face of 


the record. If the court render an erroneous e upon a plea 


in 
@ Statutes 3. 
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in abatement, upon a demurrer or motion in arreſt, or if after con- 
viction they render judgment, that the priſoner ſhall ſiffer® a pun- 
iſhment, not warranted by law, writ of error lies for the redreſs. 
of ſuch grievance ; bur if the error be not apparent on the record,. 
no writ of this kind can be ſuſtained. It is unneceſſary to detail the 
particular errors for which this writ will lie, We have pointed. 
out the requiſites in criminal proceedings, by which every matter 
of error can be eaſily aſcertained. The form of proceeding is in 
the nature of a petition to the court, having cognizance, in which 
the petitioner ter the caſe, and aſſigns the errors as in civil caſes. 


b The governor, the lieutenant governor, or any Gives of the 
aſſiſtants concurring, may reprieve a condemned malefactor, to 
the next general aſſembly : but the exerciſe of this power is uſu- 
ally unneceſlary, becauſe the ſuperior court delay the day of the 
execution, till after the commencement of the next ſeſſion of afſem- 


bly, to give the malefactor an opportunity to petition for pardon. 


The power of granting pardon to-criminals ſentenced to death, 
or to any other puniſhment, is veſted by law in the legiſlature. 
Perhaps there is a propriety in velting this power ſome where, for 
it maſt be acknowledged that there are ſome inſtances, where a 
perſon may be legally convicted, and yet there may be ſuch exten- 
uat ing circumſtances in his favour, as ro juſtify the humane inter- 
poiition of government in remitting the paniſhmentr. But this 


benevolent prerogative ought to be exerciſed with the utmolt cau- 


tion and prudence. The probability of obtaining pardon after 
conviction, will encourage the hardened and daring villain, to the 


commiſſion of crimes, by encreaſing the calculable chances to ef- 


cape paniſhm2ar. It is impoſſible to eſtabliſh any general rules, to 
govern and direct the diſcretionary power of granting pardons : 
and ſuch favours will often be granted to the moſt attrocious offen- 
ders, by the whim and caprice of the moment, or the ſadden over- 
flowings of an ill timed, or miſplaced humanity, without calcula- 
ring the miſchievous conſequences, that will reſult from the exam- 
pie: Jet the perſon accuſed have every poii>le advantage ts 
make his defence on trial; Jet no perſon be convicted without the 
elcareſt proof: bat wien a criminal is convicted, ler the idea of 


puniſhiment 
„ $atges 62. 
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paniſhment be certain and inevitable: let the hope of pardon be 
excluded, and the door of mercy be cloſed upon him. For tho it 


appears to be a benevolent act to ſave a wretched being, from that 
painful and dreadful puniſhment, to which he had ſubjected himſelf 
by his crimes, yet the intereſt of ſociety and the cauſe of humanity 
require that he ſhould undergo the puniſhment, as a public exam- 
ple, and that he ſliould not be allowed the benefit of a pardon, 
which would defeat the end and deſign of human puniſhments, and 
probably expoſe the innocent members of the community to much 


_ greater calamity than the pain of the puniſhment, to be inflicted on 


a man, whoſe crimes had drawn down on his head the vengeance 
of the law.+ . 


But there is no duty more incumbent on the legiſlature, than to 
Mit their ears againſt all applications for liberation of criminals, 


ſentenced to impriſonment in Newgate, The great excellency of 


that mode of puniſhment is, that from its mildneſs, every perſon 
may be aſſured of the cercainty of carrying into execution, the pun- 
iſhment denounced by law, But if the idea be admitted, that crimt- 
nals may be dilcharged by the legiſlature, before the period for 
which they were ſentenced expires, ſo frequent will be the appli- 


_ cations, and fo numerous the impoſitions, that the terror of the pun- 


iſnment will be deſtroyed, by the hope and profpe& of a ſpeedy. 
liberation, | 


© There are two cauſes, for which execution mult he reſpited or 

dclayed, not for. the purpoſe of giving the maleſactor an opportini- 

iy of applying for pardon, but from very humane principles. The 

firſt is where a woman ſentenced to death, pleads pregnancy. In 

juch caſe, the court muſt reſpite the execution till ſhe be delivered. 

When this plea is made, the. court mult direct a jury of iwelve 
 matrons 


+ This dottrine is illuſtrated by a recent inſtance in N:pies. The preſent | 
king, tho delpotic, ts humane. Ihe fi equert pardon of cilumitganls, render the 


times of murder and Heſſinat ion frequent. The zetor os principal officer: 


of che city, upon the king's refuſing to ena worr-vt for the enen of a 
murderer, te hgned his (fcc Stuck with Lis Ermvets, the King bee rhe 
wairgnt-the murderep vas exumned, ad the «flier ici Nated. by tte ies oft 
this officer, in the execution of 1he law, murders u ich had Lecome very 
frequcnt, by the inculgence gt the K ing, in pardoning, were in a greet eu- 
lure prevented. | | 

Riedle thro France, HI. ad and Ii ly, Lic 1. 

1 Hal. P. C. 3%. | > 
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matrons or diſcreet women, to enquire into the fact, and if they 


find her quick with child, (for barely with child, unleſs it be alive 
in the womb, is not ſufficient,) execution ſhall be ſtayed generally 


till the next ſeſhon, and ſo till ſhe is delivered, or proves by the 


courſe of nature not to have been with child. But if ſhe has once 

been reſpited and delivered, and afterwards becomes pregnant, ſhe 

ſhall not be reſpited again, for ſhe may be executed before the- 
child is quick in the womb : and ſhe ſhall not avoid the execution 

of the law, by her want of chaſtity. py | 


4 Another cauſe for reſpiting execution is, where the priſoner 
becomes non compos, between the judgment, and the awarding of 


execution. It is a general principle, that where a perſon commits a 


capital crime in his right mind, and becomes non compos before he 
is indicted, he ſliall not be tried: if before conviction, he ſhall not 
be convicted; if after conviction, he fhall not receive judgment: 
ifafter judgment he ſhall not be ordered for execution: for it is 
a maxim, that a madman, is ſufficiently. puniſhed by his own mad- 

neſs; and the humanity and charity of the law, oreſume that 
in all theſe ſtages, if he had the exerciſe of his reaſon, he would 
ſhe w ſome cauſe , why the proceedings againſt him ſhould be ſtayed, 


The court ought therefore to reſpite his execution, till his ſenſes are | 


reſtored, and then he will be liable to ſuffer the bann No- 
nounced by law. ; 


CHaPTER TWENTY-SEVENTH. 


OF EXEC UTION. 


W. are now to cloſe our enqu niries reſpecting the 8 ſub- 
ject of crimes, by the execution of the judgment of the law, the 
inflicting of the puniſhment. This in all caſes capital, or not, 
muſt be pe:{ormed by the proper oflicer, the ſheriff, his deputy, or 
a conſtable, by a warrant from the court, ſigned by the clerk, deſig- 
nating the nature and extent of the puniſhment, It will be unne- 
ceſlary to deſcribe the manner of inflicting puniſhment ſor offences 
not capital, as it is univerſally known: but there may be a pro- 


priety in adding a few words reſpecting the executing of the pani{h- 
| ment 


d 1 Hal. P. C. 370. 
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ment of death, to which the word execution, is commonly appro- 
priated. 1 | 


The only method of inflicting the puniſhment of death, is by 
hanging. The ſheriff receives a warrant from the court, directing | 
him to cauſe execution to be done on a certain day, and between 
certain hours of the day. The place of execution is left to the diſ- 
cretion of the ſheriff, who cauſes a gallows to be erected at ſome 
convenient place, and at the time appointed cauſes the malefaQor, 
to be drawn in a cart to the gallows, and there to be ſuſpended by 


the neck, till he is dead. When dead, the body may be delivered 


to the friends, to be buried by them if any offer themſelves, oth- 
erwiſe it is uſual to bury it under the gallows. If the criminal 
ſhould be taken down before thoroughly dead, and he ſhould re- 
vive, or if he ſhould by any means be reſtored to life, the ſheriff 
muſt harg him again ; for the firſt hanging was no execution 
of the ſentence, and juſtice ſhall not be eluded by any accident or 
colluſion, | | 


Gag A SYSTEM 
e 2 Hawk, P. C. 463. 
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Of the Principles of Fquity. 


CH APTER F IRST. 


HISTORY OF THE ORIGIN AND PROGRESS OF COURTS 
- OF EQUITY. 


| Wi have now fully handled the various ſubjects that are gov- 
erned by the preciſe principles of law. It remains to cloſe our 
enquiries by unfolding and explaining the principles of equity, 
which have been adopted 1 ſupply the imperfections, and remedy 
the inconveniencies of general laws. We are to enter upon a field 
of diſquiſition, which has never been fully explored, and we are to 
ſumplify and ſyſtematize a ſubject, about the firſt principles of which 
the moſt eminent writers diſagree, and which has hitherto been 
treated in a deſultory manner, without any proper method, or ar- 


Tan gement, / 


In tracing the origin of our proceedings in equity, as well as 
law, we muſt recur to the country from whence our anceſtors emi- 
grated. In contemplating the juridical hiſtory of that country, we 
cannot but obſerve the gradual progreſſive improvement of their 
government, of their code of laws, and of their mode of admini- 
tering juſtice, When our anceſtors left England, the general prin- 
ciples of the common law were pretty well ſettled and illuſtrated. 
The ſeveral kinds of actions were thoroughly underſtood, and the 
rules of pleading were accurately known, They had therefore an 

| opportunity 
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opportunity of commencing their judicial ſyſtem, under circumſtan- 
ces of peculiar advantage. They had no occaſion to wait for the 
lapſe of centuries, that experience and accident might furnith them 
with the beſt adapted modes of relicf. They imported from their 

parent country the moſt excellent parts of their juriſprudence, and 

| ſupplied the deficiency by w of their own, equally ex- 

cellent. . 17 5 


As our common law is chiefly derived from the common law of 
England, I have conſidered it as ſufficient to refer to the Engliſſi 
authorities, without attempting a juridical hiſtory of its ſeveral 
branches. An enquiry of this kind, would be uſeleſs as it reſpects 
practitioners, and readers in general; and thoſe who have a taſte 
for ſuch reſearches, may find ſufficient means to indulge their curio- 
ſity, in the writings of the Engliſh juriſts. But the ſyſtem of equity 


is ſo ſingular in its nature, and the hiſtory of it is fo neceflary to . 
develope, and comprehend its firſt principles, that I have thought f 
proper to deviate from my e plan, and trace its origin in the F 
conciſeſt manner. f | : 

A court of equity, diflin& from a court of law, is peculiar to h 
the Engliſh juriſprudence. In the Roman government, the pretor b. 
who was the judge, not only proceeded according to eſtabliſhed, c: 
and known rules, but he excreiſed a diſcretionary power, in deter- as 
mining according to the principles of right : but theſe powers were FE 
blended in the ſame tribunal, without admitting the idea of a dif- 15 
tinct court of equity, whoſe deciſions were to be governed by aſy- Ki 
ſtem of rules, peculiar to itſelf. In England, the introduction of Me 

a court of equity in chancery, was not owiag to any deliberate plan 955 5 
of the king, or the legiſlature, upon the calculation of its probable * 
utility : but is merely the offspring of a fortuitous concurrence of 15 

3 5 | : | Kir 
circumſtances, « William the conqueror eſtabliſhed a ſupreme 
court, which was held in his preſence in his palace, and called the 5 
court of the king. In this court was veſtzd all judicial power, and 95 
they granted relief, not only in thoſe caſes, for which proviſion 8 
was made by expreſs law; but upon all applications that were = q 


grounded upon the principles of juſtice. So that in the earlieſt 
period of the Engliſli government, there exiſted a tribunal my hich 
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claimed an equitable juriſdiction. This court was compoſed of ba- 
rons, and the great officers of the realm. In the abſence of the 
king, an officer, called the chief juſticiary, preſided, who had great 
and extenſive authority. Of this court the chancellor was a mem- 
ber, an office derived from the eccleſiaſtical tribunals, and which 
they had borrowed from the Imperial law. # Originally this offi- 
cer was the chief notary or ſcribe to the Roman Emperors, but 
was afterwards velted with judicial authority of conſiderable ex- 
tent. On the eſtabliſhment of the chriſtian hierarchy, the biſh- 
ops forgetting the lowlineſs of the founder of their religion, and 


_ aping imperial grandeur, appointed chancellors, who were the prin- 


cipal judges in their conſiſtories. When the Roman empire was 
ſubverted, and the modern kingdoms of Europe were eſtabliſhed 
on its ruins, almoſt every ſtate retained the office. of chancellor, 
with different power and dignity, according to their different con- 
ſtitutions. In England the chancellor was a confidential ſervant of 
the crown ; he was chaplain and ſecretary to the king ; the keeper 
of his ſeal ; and it was his duty to ſuperviſe and ſeal the king's 
charters, and public inſtruments. In the court of the king, it was 
his duty to make out the writs, by which the parties were called 
before the court. At the ſame time, there was another court 
called the exchequer, in which the ſame poten were on judges, 
as in the court of the king. N 


c But the multiplicity of buſineſs which came before the court of the 
king, rendered an alteration of the inſtitution neceſlary, and for the 
accommodation of the people, and to extend the influence of the 
crown, we find in the reigns immediately ſubſequent to the conqueſt, 


an important change took place: the court of the king ſeems gra- 


dually to have diſappeared, aud out of it to have ariſen the courts of 
king's bench, common pleas, exchequer, and chancery. The ex- 
tenſive power of the grand juſticiary becoming dangerous to the 
crown, the office was aboliſhed ſoon after the conqueſt. But as I 
am tracing only the hiſtory of equity, ſhall confine my remarks to 
the court of chancery, which was the court which afſumed an equi- 
table juriſdiction. 


4 On the diviſion of the juriſdiction of the court of the king, into 
w 


| the 
l Encyclopedia, Art. Chancchor. cl Reeve, Ii:t. Eng, Law. 53, 59, 


4 W 61. 
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the different tribunals, which I have mentioned, the chancery re- 
tained the power of making writs : and was conſidered to be the 


officina juſticiæ, the manutactory of juſtice, where original writs 
were framed, and ſealed, and where ſuitors were obliged to reſort 


to purchaſe them, in order to commence actions, and obtain legal 
redreſs : for which purpoſe the chancery was open all the year, md 
writs iflued at all times. The chancellor had the, power to frame 
writs, applicable to the caſe of every complainant, and ſo conceived 
as to furniſh the ſpecitic redreſs he wanted. When this had been 
long practiſed, ſuch a variety of forms were introduced, that caſes 
could rarely aciſe, which had not ſome form applicable to it, and 
of courſe there was but little judgment to be exerciſed : the old 


forms were therefore adhered to, and became precedents of eſta- 


bliſhed authority in the chancellor's office. The making of writs 
becoming a matter of courſe, and the huſineſs of the chancery in- 
creaſing, it was at length confided to the chancellor's clerks, who 


ſtrictly obſerving the old forms, they became in proceſs of time, fo 


ſacred, that an alteratioa of them was deemed an alteration of 
the law: ſo that when a new caſe aroſe, the ſuitor was obliged to 
apply to the parliament for a writ, to obtain redreſs ; for the 
chanellor having diſcontinued the practice of framing new writs, 
the power was kappoſed not to exiſt, In conſeqnence of the fre- 

quency of the petitions to parliament, it became neceflary to enlarge 
the power of the clerks, or as they were called, the maſters in 
ehancery. The ſtatute of Weſtminſter the ſecond, enabled them 
to frame writs in ſimilar caſes, ſo that there ſhould be no defect of 
juſtice : which it is faid, gave the handle to the court, to aſſume, 
and eſtabliſh their Juriſdiction ir in matters of equity. 


For the purpoſe of fully explaining this ſuhject, it is neceflay to 
- conſider the judicature of the parliament, and the king's council, 
The parliament in its earlieſt period, acted not merely as a legiſ. 
lative body: but aflumed extenſive juriſdiction, as a judiciary tri- 

bunal. It was conſidered as pofleſſing an abſolute ſupreme pow- 
er in all reſpects, and it was therefore natural to ſuppoſe that it had 
a right to redreſs every poſhble injury that a man could ſuſ- 


tain. The ſupremacy of the ee was conſide red as el- 
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evating that tribunal, ſuperior to the common technical notions 
of general laws and preciſe rules, and that abſtract rights and per- 
fect equity, were to be the broad baſis of its determinations. This 
opened the door for innumerable petitions, of every nature, and 


the multiplicity of the buſineſs rendered it impoſſible to tranſact it, 


with diſpatch, It became therefore neceſſary for the parliament, to 
appoint a number of their own members, to examine the petitions, 


and point out the tribunals to which they cught to be referred 
for relief; and in thoſe inſtances where the parliament only had 


competent power, they ſuſtained the application. 4 juriſdiction 


in criminal caſes was likewiſe atlumed, and offenders were tried 
by jury before the parliament, This repreſentation clearly ſhews 
the confuſion of jurif{diction, between the legiſlature and courts 
of law, during thoſe periods. 


While the parliament exceeded the limits of a legiſlature, we 
find that ſimilar juriſdiction was exerciſed in the council of the 


being. When the ordinary courts of law, had no power to grant 


relief, the council, conſiſting of the king and the nobles, ſupplied 
the defect, and for that pur poſe, claimed all the diſcretionary pow- 
er of a court of equity. F But when the common law had be- 
come ſettled, and had arrived to that degree of perfection, that 
the ordinary courts could grant relief in all caſes where it was pro- 
per, the people became ſenſible of the inconvenience of ſuch a ju- 
riſdiction, as was claimed by the council; and the parliament paſ- 
ſed ſundry acts to limit and reſtrain their proceedings. But when 
this purpoſe was accompliſhed, it was ſoon diſcovered, that there 
was no tribunal to exerciſe this equitable power, For the courts 


of law having adopted certain preciſe rules, they continued to he 


governed by technical principles, and narrow views, which pre- 
vented them from enlarging their power, and juriſdiction 10 every 
ſpecies of relief, which juſtice required, and which had been granted 
by the council. From this illiberal conduct of the courts of law, 
reſulted the neceſſity of an equitable tribunal, to ſucceed the coun— 
eil in the adminiſtration of juſtice, ft would have been conſonaut 
to reaſon, for the legiſlature to have provided a remedy by delega- 


ting the necellary power to ſome proper court: but the Jegiila- 
5 | Goes ture 
f 2 Reeve, Hiſt. Eng. Law. 418 
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ture inſtead of interfering, ſuffered the buſineſs to take its own 
courſe : and a court by mere accident, grew out of the neceſſity of 
things, and by degrees aſſumed and eſtabliſhed a Juriſdiction of 
great extent and importance. 


The only court at this period which had any power, that bore 


a reſemblance to an equitable juriſdiction, was the court of chan - 
cery, The chancellor was one of the principal counſellors to the 
king, and in virtue of his office, determined on the validity of the 
royal grants, exerciſed a guardianſhip over” the perſons and eſtates 
of idiots and lunatics, and framed original writs, adopted to every 
: caſe, by which alone, juſtice could be obtained. This was a kind 
of judicature, different from that of any other court, and ſeems 
naturally to have pointed out the court of chancery for a proper 
tribunal, to exerciſe an equitable power in granting relief, This 
idea was probably confirmed by the permiſſion given to the chan. 
cellor, by the ſtatute of Weſtminſter the ſecond, to frame writs in 
all ſimilar caſes, which had enlarged to ſo great an extent his re- 
medial authority, that every ſort of relief ſeemed within bis juri(. 
diction. When it was diſcovered that in many inſtances, courts of 
law could grant no relief, or that their judgments were hard and 
unjuſt, he ſeems almoſt imperceptibly and by general conſent, to have 
ſaltained the applications of ſuitors of this deſcription and to have 
ſucceeded the council in this branch of juriſdiction. For when he 
had gone as far as the analogy of the common law would allow, 
in framing writs of a liberal conception, he might think it inconſiſt- 
ent with his office, to ſend any one from chancery, without relief 
of ſome kind, and he might venturein his own court, to entertain 
and decide ſuch matters of an equitable nature, as he foreſaw it would 
be in vain to ſend to the courts of law. When the chancellors had 
aſſumed this juriſdiction, they adopted a proceſs by ſubpena, to 
compel the appearance of the parties in court, and took effectual 
meaſures to execute their decrees. 

authority from the legiſlature, a tribunal acquired a judicial power 

of We 1 1 | 


z It was in the reign of Richard, II. that the court of equity in 


chancery ſeems firſt to have been known, as s diſtinct from a court ol 


law, 


£3 Livres Hiſt, Eng. Law. 190. 


þ Iuid, 188. 


In this manner, without any 
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law. Itis evident, that it grew out of the defects of the remedies 
farniſhed by the courts of common law. Theſe were guided in 
their proceedings, and deciſions by ſettled forms, which were ſup- 
poſed to grant relief in every inſtance, that was proper for the 
cognizance of the law: and when a principle, or rule had once been 
eſtabliſhed by the deciſion of a court, it was conſidered as an au- 
thority, from which they could not deviate, It is evident that io 
this early period, when mankind had ſuch obſcure ideas reſpecting 
legiſlation and juriſprudence, it was impoſſible that courts under 
ſuch reſtrictions could do compleat and ſubſtantial juſtice : there 
would be many inſtances to which the common law could not 
reach, or which inſtead of relieving, an adherence to the common 


law would only confirm and aggravate the injury. It became ex- 


pedient and neceſtary to correct ſuch a defective ſtate of judicial 
polity, by the eſtabI:ſhment of a power which ſhould mitigate the 


rigor and ſupply the defects of the common law, without ſubvert- 


ing; or contravening its general principles, From tliis ſtate of 
things originated the court of equity, and had courts of Jaw in early 
times extended relief, and enlarged their juriſdiction accordirg to 
the progreſſive improvements of ſociety, wich the liberal fpirit 
and comprehenſive views of Lord Mansfirld, the exiſtence of a court 
of equity, as a diſtinct tribunal had never been necetlary. 


The W made ſundry efforts co check the growth of this 
new court: but tho at firſt, its juriſdiction was nu row, and its 
power feeble, yet it gradually aſſumed juriſdiction and acquired 
power, till it became rhe moſt reſpettable judicature in the kings 


dom. . firſt conſiderable brauch of bulineſs undertaken by the 


court of chancery in its new capacity, was that of uſes and truſts : 
and this has therefore, by ſome been conſidered as the commence- 


ment of their power. Uſes and truſts, were introduced by the 
clergy to elude the ſtatutes of Mortmain. The courts of law re- 


fuſed to give them their ſanction, and as the chancellor was always 
a clergyman, the eceleſiaſtical order made application to that court, 
and obtaived decrees that in a feoſce polleſſion of land, ſhould 
account for the profits to him for whole uſe he held it, according to 
the dictates of conſcience. This ſpecies of conv cyunce ſoon after- 


wards became very general, for the purpolc of ay viding 7 te forfeiture 


H-h hb: | of 
1 3 Ween: Hiſt Eug Law. 192. 


418 HISTORY OF THE ORIGIN AND 


of eſtates in the time of the wars, between the two roſes, in con- 
fequence of which, the chancery obtained a very extenſive Juriſs 


diction over landed ee which has continued to the preſent 


time. 


| © Norwitliftanding the rapid encreaſe of the power of courts of 
equity, the courts of law refuſed to leſſen it by extending legal re- 


medies, and by their obſtinate adherence to rule, and precedent, 


rendered neceflary the growing power of the chancery. Ou all bonds 


with penalties which were originally introduced to fave intereſt, 


the courts of law rendered judgment for. the whole penalty, with- 


out paying any regard to the ſum juſtly due. To remedy this in- 


Juſtice, equity interpoſed, and decreed the payment of the principal 


ſum and intereſt. This was a- vaſt acceſſion of juriſdiction to 
the chancery. Courts of law had no power to compel the diſ- 
cloſure of fact, by the oath of the parties, or the producing, of books 
and papers. Chancery by afluming this power, claimed cogni- 
zance of all matters of account; which drew before its tribunal an 
infinite number of caſes. Before courts of law, witnefſes mult be 


introduced in perſon, but in chancery, a commiſſion iſſues, and de- 


| Poſitions are taken. When therefore it was impracticable to ob- 
tain a witneſs by reaſon of infirmity, or abſence beyond fea, it be- 


came neceſſary to apply to the court of chancery. 


I fhall not undertake to point out all the inſtances in which 
courts of chancery can interpoſe, and grant relief in England. It 


is ſufficient to remark, that it has directly or indirectly claimed 


cognizance of almoſt every matter that refpects property, ſo as 29 
become the moſt importaut tribunal in England, In a valt variety 
of ſubjects, they have by a long train of deciſions introduced and 
eſtabliſhed general rules and principles. They have given the au- 
thority of precedents to their deciſions, and adhere to them with 
as much ſcrupuloſity, as courts of law do to prior determinations, 


By this method, the proceedings in equity are reduced to much 


the ſame regularity and certainty, as at Jaw : and in reading the 
reports of their dererminations, we appear to be before a court, 
who are governed by rule and precedent. From this hiſtorical de- 


duction, it is apparent, that equity has ouly taken that ground 
which 
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which law refuſed to occupy : : and that when a juriſdiction has 
been aſtümed over any branch of human concerns, it has been ſyſ- 
temarized upon the broad baſis of general conſiderations in the 
ſame manner, as courts of law proceeded with the various ſubjects 
of their juriſdiction. Courts of law, by adopting narrow views, 
and illiberal maxims at an early period, became ſtationary, and re- 
fuſed to grant relief in all the cafes which juſtice'required, On 
this baſis, equity erected its ſuperſtructure, ſyſtematied every 


branch of caſes, as faſt as they came under its cognizance, and at 


the ſame time continued to exerciſe the great leading principle of 
abating the rigor and ſupplying the detects of law, the perpetual 

operation of which extended the power of the chancery, and furniſh. 
ed a ſyſtem of relief, commenſurate with the wants of mankind.— 
From theſe obſervations, it is evident that courts of law might 
have aſſumed, and rhat the legillature might now transfer to them, 
the whole buſineſs of courts of equity, and that there is no neceſſi- 
ty for two diſtinct tribunals, to adminiſter juſtice between man and 
man, 


8 * 


Having traced the origin of equity in England, I proceed to 


conſider its introduction and progreſs in this country. Our proge- 


nitors borrowed the idea of a court of equity, from the land of 
their nativiry. In the infancy of the government, the general 
aſſembly, like the parliament and council in England, affumed the 
juriſdiction of all matters in equity, and continued till lately, to be 
the only court of chancery in the ſtate, The mode of protceding 
was by a memorial or petition, ſtating the ground of the appli» 


cation, and notice was given to the oppoſite party. While ſuch 


was the power exerciſed by the legiflature, they diſcovered the 
neceſſity and propriety of delegatiug from time to time por- 
tions of their equitable juriſdiction, to the courts of law, where it 
was apparent, that it might be veſted with great propriety, and 
exerciſed with great advantage to the community : while they 
found it to be extremely burdenſome and inconvenient to them- 
{ves. This circumſtance opened the 18 855 to a conliderable im- 
provment in juriſprudence, 


The legiſlature veſted the courts of law, with the power of ren. 
vg Julgment on in bonds, for the ſum juſtly due: they ad- 


mitted 
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mitted the parties to teſtify in their own caſes, in actions of book 
debt: and they authoriſed the taking of depoſitions in all civil 
caſes. Theſe amend:nents or alterations cf the common law, cut 
off a vaſt branch of the juriſdiction of courts of equity, It rendered 


unnecefiary an application to equity for relief againſt penalties, and 


the whole buſinc of account, with all their incidents, could be ſet- 
tled at law. A convenient mode of obtaining the teſtimony of 
witneſſes, when too infirm, or remote to attend in perſon was intro- 
duced, and as uſes and truſts, were never introduced, equity had 
bor little concern with real property. Theſe improvements were 
introduced by ſtature, and the courts of law acting upon enlarged 
views and liberal principles, in granting 1 relief, the buſineſs of a 
court of equity was reduced to a much narrower. compaſs here, 


than in England. 


But the buſineſs of this kind enereaſing wirh the population of 
the country, the legiſlature thought it proper and convenient, to 
delegate the principal part of their equĩitable juriſdict ion to a diffe- 
rent tribunal, inſtead of erecting a court tor this purpoſe, and veſt- 
ing it with all the powers of a court of equity, in Imitation of the 
court of chancery. in England, they ſuppoſed it to be more proper 
to annex to the powers of the legal tribunals then in, being, the 
powers of a court of squity. If the gaod of the community re- 
quired the perpetuation of the diſtinction, between law and equity, 
they ought to be adminittered by diſtia&t tribunals: but as this 
diſtinction in many inſtances is merely verbal, and in all, the ju- 
riſdiction might be blended, it is ſtrictly proper, that theſe diffe- 
rent powers ſhould be veſted in the {ame tribunal, for the purpoſe 


of forming 2 coalition. 


The legiſlature by ſtatute, diburdened itſelf of the principal 
part of its equitable power, and as the Jaw now ſtands, rhe ſuperior 
court has juriſdiction of all matters exceeding one hundred pounds 
and not excteding ſixteen hundred; and the county courts in all 
matters, not excceding one hundred pounds, the legiſlature having 
reſerved all matters exceeding fixteen hundred pounds. No ap» 


peal lies, but writs of error will lie as at law. 


' Cuar. 
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CHaptER SECOND. | 


or A DISTINCTION BETWEEN LAW AND rr. 


Ea idea of a diſtinction between law and equity, which have 
the ſame object in view, t- diſpenſe jultice, ſeems at firſt ſingular 
and inexplicable. . We ſhould think, that having but one object, 

their powers would be blended, and that their prigciples would be 
preciſely the fame. But we find that there are courts of juſtice 
in being, which have the {me objects of juriſdiction on different 
priucipies, and which not only furniſh different modes of relief in 

the fame caſe, but one has the power to counteract the proceedings 
and vacate the judpments of the other. To explain the difference. 
between law and equity in order to obtain clear and accurate ideas 


reſnect ing Sequity „willbe 8 ſubject of this chapter. 


Two juriſts of great eminence; have ac very diterent 
ſentiments on this ſubject. Lord Kaims, in his principles of equity 
lays it dowy as a general maxim, that the province of a court of 
Equity, is to abate the rigor, and ſupply the defects of the Jaw. 
Sir William Blackſtone, ia his commenteries on the laws of En- 
gland, controverts this doctrine, aud end-2vours to prove that law 
and equity, are eſſentially founded on the {ame principles, and that 


the difference between them, reſults from the mode of trial, the 


mode of proof, and the mode of relief. 


The idea of Lord Kaims, is the ſame as that of Lord Bacon, and 
which ſeems generally to have been entertained reſpecting that 
court: hut js not perfectly correct and juſt. To aflert that courts 
of equity have the power to abate the rigor and ſupply the defects 


of law, in general terms, is not ſtrictly true, and Blackſtone, by a 


number of inſtances which he has adduced, has clearly proved the 
contrary, There are many inftances th which the judgment of a 
court of law, may bear hard upon the party and y*t no relief can 
he obtained. There are ſome caſes where a {tatute of limitation max 
bar a juſt demand, under fach circumſtances as appear very inequi- 
table, yet a court of equity cannot furniſh relief. It is however 
equally evident that there are caſes where courts of equity can cor- 
rect the injuſtice, aml relieve againſt the judgments of law as well 


as furniſh remedies, which are beyond the reach of the law. 


T0 


i 
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To aſtert as judge Blackſtone has done, that equity differs from 
law only, in reſpect of the mode of trial, proof and relief, will be 
found variant from the truth. It is true that they materially dif- 
fer in the points which he enumerates, but it is equally true that 
they difter in many other reſpects. The whole of the juriſdiction 
of the court of equity was acquired by the aſſumption of the prin- 
ciple, of deciding according to conſcience in the adminiſtration of 
Juſtice, where the courts of law furniſhed no redreſs, or their judg- 
ments were hard and oppreſſive, and it is on this broad baſis, that 
the court of equity now reſts its authority. In England, courts of 
law will render judgment on a bond for the whole penelty, with- 
out regarding the ſam due in juſtice : But a court of equity from 
a regard to juſtice, will decree the payment of the principal and 
Intereſt only. Where a contract has been executed in legal form, 
a court of lub miſt on a breach of it render judgment for the da- 
mages: hut a court of equity tho the contract be binding at law, 
will not decree a ſpecific performance of it, if it be unreaſonable and 


obtained by fraud, or taking an unfair advantage of the party, 


There is a ſubſtantial difference in principle, between courts of law 
and equity. Courts of law have adhered to poſitive rule, tho the 
conſequence was, that in particular caſes, their judgments contra- 
vened the principle of juſtice ; courts of equity have diſregarded 
poſitive rules for the purpoſe of attaining compleat juſtice. 


It is evident, that Blackſtone, to avoid the abſurdity of the com. 


mon diſtinction between law and equity, has given a deſcription of 
the court of equity, which is more favourable to the poſition he was 
labouring to ſupport, than to the truth. It is manifelt, if we give 
to this court that latitude of diſcretion, which Lord Kaims has done, 
that it would be able to ſet aſide the law, and throw every 


thing afloat. As the writings of theſe eminent authors, are calcu- 


lated to lead us into miſtakes reſpecting a ſubject of great im. 
portance, it is neceſſary that we ſhould guard againſt it, by ob- 
- taining preciſe ideas reſpecting the diſtinction between law aid 
equity, and accurate definitions of the juriſdictions of courts.— 
Perhaps the following illuſtration of the power of a court ok 
equity, will be found to correſpond with the truth, 

A 
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A court of equity, acting according to the Jiftates of conſcience, 
and aiming at the attainment of abſtra& right, and perfect jullice, 
has power to abate the rigor, correct the injuſtice and ſupply the 
deficiency of politive law, where ſuch rigor, injuſtice, or deficiency 
reſult as an indirect and collateral conſequence, and operation of 
law ; and where it is apparent, that ſuch effect was not the deſign 
and intent of the Jaw ; but if the legiſlator had foreſeen i it, he 
would have made proviſion for relief. But where the matter com- 
plained of, flows as a direct and neceffary conſequence from the 
principle of law, adapted upon a calculation to promote the ge- 
neral good, a court of equity has no power to interpoſe. This li- 
mitation is a proper reſtraint upon the boundleſs diſcretion given 


do that court, by the generel terms uted by Lord Kaims, and at 


the ſame time gives thein : an equitable power, which is demed by 
Blackſtone. 


In the foregoing chapter, I have had occaſion to illuſtrate this prin- 
ciple, by ſnewing that courts of equity originated from the impo- 
litic conduct of courts of law in denying relief, in caſes where Juſ- 
tice required, This was not a neceſlary and natural conſequence of 
civil inſtitutions, as ſome have ſuggeſted; but was owing to an acci- 
dental and uncommon combination of events; for ſuch a tribunal has 
never exiſted. in any country, but England. In the Roman law, 
which has been celebrated for its wiſdom and juſtice, no ſuch tri- 
bunal was known: 4 but the pretor, in the adminiſtration of law, 
exerciſed in ſubſtance, the power aſſumed by the court of chancery 
in England, This demonſtrates the practicability of blending legal 
and equitable powers, and of adminiſtering juſtice on the broadeſt 
baſis by one tribunal. | 7 


As equity 18 only an improvement, or extemion of the princi- 
ples of law, it is neceflary that we obtain a thorough CIR 
of law to comprehend the ground of equity. 


In the earlieſt periods of ſociety, we find, that effectual proviſion 
is made to guard and protect the rights, that reſpect the perſons 
of the citizens : of courſe equity has never any occaſion to interpoſe 

| in 


4 jus prætorium eſt quod prætores introduxerunt, adjuvandi vel luppleu- 


di, vel colrigeudi, jutis Sie gratia, propter utilitatem, publicans. 8 
1, 7. 8 1. de juſtitia et jura 
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In regard to thele : but as the rights of property, are of a more 
complicated nature, and vary ing in importance, according to the 
progreſs of ſoriery, we find they require a longer period before 
the regulations reſpecting them can be marured to perfection, 


T his has rendered them the proper object of cquitable animadver--. 
ſion, and of courfe property is the only ſubject of equitable juriſ- 


diction. 


ChSPTER TrirD. 
OF THE GENERAL PRINCIPLES OF EQUITY. 


I; handling this ſubiect, we mult conſider not only the princi- 
ples, which have been {ſte matized by practice; but the nature of 


that power by which equity may extend further relief, aud pro- 


vide new remedies. | 

Courts of equity when they have afiumed any branch of jarif. 
diction, have by aleries of deciſions, adopted and eſtabliſhed confitt- 
ent and uniform rules, and in due time have proceeded with the 
fame preciſion and certainty as at law. In theſe caſes we have no 
occaſion to recar to original principles. It is tuihetent to claſs, 
arrange, and fyitematize the buſinels in foch a wanner, as to unfold 
it in a clear point of light and it is apon this branch of the ſub- 
ject, that our future enquires are chiefly to be employed. In this 
ſtate, the juriſdiction of courts of equity, over a variety of ſub- 
jects, is as well known, and as definite as that of law. But fill we 


mult keep in view, the original principle that gave birth to this 


there muſt be a power 


perpetnally exiſting, and capable at all times to be called into exer- 


juriſdiction: for from the nature of equity, 


ciſe, and to furnith whenever new caſes ariſe a remedy on the broad 
baſis of abſtract right, I he poſſible extent of this power can never 
be known and calculated. It may be ſuppoſed to be emplozed on 
new ſubjects, enlarging the equiiable juriſdiction, and exhibiting 
the exerciſe of a power that furniches relief correſpondent to the 
growing neccfiitics and propreflive Improvements of mankind, — 
Whenever this 22h er, hes by its operation, eſtabliſued remedies 
for every poſilble injury that a man can ſuſtain, and for every caſe 


in Which the public authority ought to laterpole, then the renuſon 
for 


H 
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for exerciſing this diſcretionary juriſdiction will ceaſe, the. whole | 


power of a court of equity, may be transſerred to the courts of law, 
and there will be one uniform ſyſtem of juriſprudence, which will 


extend to every caſe, and may be adminiſtered by one tribunal. 
How ſoon, or whether this period can ever arrive, is a ſubject of 


ſpeculation too refined for this time. It will be ſufficient to conſi- 
der the preſent ſtate of things, and leave the poſſible improvement 
to future ages, : | | 


In this chapter I am to contemplate very conciſely the general 
principles which have been adopted in raiſing the preſent fabrie 


of equitable tribunals, and which may ſtill be exerciſed in finith- 


ing and ornamenting that noble ſuperſtructure, with every polſible 
perfection. To comprehend in a ſcientific manner the ſcope of law 
and equity, the ſtudent ought to have a thorough knowledge of the 
principles of human nature. The inveſtigation of that ſubject be- 
longs to a very different work from the preſent It will be ſufficient 
to make a few remarks upon the moral character of man. Nothing 
exhibits a more glorious ſubje& of contemplation than man, when 
we take into view. his intellectual, active, and moral powers. En- 
dowed with a moral ſenſe, he is capable of diſtinguiſhing between 


right and wrong, good and bad, virtue and vice, and to aſcertain the 


moral quality of every action. The diſtinction of right and wrong, 
is grounded on utility. The ultimate object of human purſuit, is 
human happineſs. Thoſe actions which promote it are good, thoſe 
which contravene it, are bad. But when we are treating of equity, 
it may be obſerved, chat the rights of property only, come under 
conſideration, and that we need not trace moral principles to their 
fulleſt extent. | | | | 


The moral ſenſe, conſcience, or the approbation or diſapproba- 
tion of one's conduct, which is common to the human race, is the 
eriterion to determine what is right and what is wrong. This 
announces to every human being, that an act which injures another 
in his property, is wrong; however, it may be cloaked with 


legal forms, or coloured by a deceitful appearance: and that a juſt 


compenſation for the injury, ought to be made to the party WO 
ſuſtiins it. This is the ſtandard of human conduct, and muſt be 
the pole ſtar to guide courts of equity. 

| | 141 „ FS 
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The leading maxims of equity as well as law are, that wherever 
that} is a right, ſome court muſt be empowered to make it effect. 
nal, and that for every wrong there is a remedy. When the rules 


of law will not ſapport a right, or redreſs a wrong, then equity 


may interpoſe. The ſubject is to be contemplated on the ſcale of 


perfect juſtice. The moral fenfe muſt be the rule of jud ging. But | 


ſtill it mutt be remembered, that in forming the deciſion, regard 
mult be had to the collective ſyſtem of equity, that prior deciſions, 
if any, muſt be attended to, and that the fundamental prigciples 
of law, grounded on political calculations of general good, muſt 
not be contravened. | 


Another rule of high conſequence is, that where a man by art, 
fraud, or circumvention, obtains a legal advantage of another, or 


has ſo ſhielded himſelf by the forms of law, as to take an unfair 


and unjuſt advantage of another, equity may grant relief. It is 
manifeſt, that there will be many inſtances, where a perſon will 
bring himſelf within the letter and deſcription of the law, expreſsly 
for the purpoſe of taking an undue advantage of another. Here 


the deſign of the law is not only eluded, but proſtituted to the 


purpoſes of injuſtice. Many inſtances of this kind may be found 
where relief has been granted. f 


He that wants equity, muſt do equity, is an important rule of 
Juſtice, No man ſhall have the aid of a court of equity, tho he 
bas a colourable claim, unleſs he comes forward with pure and 
honeſt intentions. It will therefore always de deemed a good de- 
fence, to ſhe that in the very caſe which the petitioner has brought, 
hae denies the juſtice which he demands. So the defendant may re. 

Hut the equity of the demand, by fhewing that the claim ought 
not to be ſubſtantiated. If a perſon prays for the ſpecific pers 
formance of a contract, the defendant may avoid it by roving it 
was obtained by fraud, impoſition, or 1 | 


Another leading principle is, that no man is entitled to the aid 
of a court of equity, where that aid becomes neceflary by his 
own fault. Thus where a man nullified his ſecurity for money 
loaned, by eraſing the word intereft, to elude taxation, and then 


bins it again, he cannot be relieved in equity, on account of 
the 
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the wrongful act done by himſelf, tho the juſtice of the debt remains 
unimpeached, as it reſpects the debtor, becauſe he had no intention 
o injure him. Allied to this are the rules, that no man ſhall 
take advantage of his own fraud or wrong, and that no man ſhall 
make a deſence againſt Juſbice, more than a claim. 


Where two perſons and! in the ſame equity, be who has the legal 
right ſhall 1 185 


— 
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EL the proſecution of theſe enquiries, I ſhall rſt conſider the 
power of . courts of equity in reſpect of real property; then of 
perſonal property; and laſt the mode of trial. The moſt impor- 
rant branch of equity juriſdiction, as relative to real eſtate, is with 
reſpect to mortgages, To diſcuſs this ſubject with ee 
and accuracy, I ſhall conſider, 


I. The Definition of an Eſtate in Mortgage. 
2. How a Mortgage is conſidered in Equity. | 
3. Of the Inter eſt of the Mortgagee and ene in the 
Premiſes. 

4. Of the Equity of Redemption. | 

5. OfPriority of Incumbrances, and tacking prior and latter 
Securities together, 5 

6. Of Mortgages as relative to Huſband and Wife. 

7. Ofthe Funds to pay Mortgages. 

8. Of the Payment of Intereſt on Money lent on Mortgages. 

9. Of the Method of accounting. 

10. Of Forecloſure. 


1. The Definition of a Mortgage. 


A mortgage is, where a man for a ſpecific ſum of money bor- 
rowed of, or for a debt due to another, grants him an eſtate in lands, 
as a ſecurity for the repayment, on condition that if the mort- 
kagor repay the ſum lent, or diſcharge the debt} at the time 

mentioned 
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mentioned in the moi tgage, then the conveyance to be void, and 


the miortgagor to have right to re-enter. The land is conſidered 


as a pledge for the payment of the money, and the eſtate is condi- 


tional, defeaſible on the payment of the debt. The uſual practice 
is to annex the condition to the deed, ſpecifying the ſum due, 
end the time within which it is to be paid, but a bond, or any 
ſeparate written agreement, containing the conditions, will conſti- 
tute a mortgige: but the agreement muſt be in writing, or it 


will be void by force of the ſtatute of frauds and perjuries. It is 


a very commen practice for the creditor to take a bond or note for 


the debt, and alſo ſecurity by mortgage, conditioned to be void 
on payment of the bond or note: in which caſe the mortgage 1s 
conſider ed as collateral fecuriiy for the debt, 7 In England, it is 
the uſual practice 10 grant long terms of years by way of 1 mort- 
gage, with condition to be void on the” repayment of the mort- 
gage money : and alſo a covenant, that the mortgagor and his 
Heirs, will on default of payment, convey the freehold of the mort- 
gaged lands : but this mode has never been adopted in this ſtate, 


2. How a Mortgage is conſidered in Equity. 


= In law, the mortgagee is conſidered as the proprietor of the pre. 
miſes, ſubject to be diveſted only by a ſtrict performance of the con- 
dition: but in equity, the tranſaction is conſidered as a mere per- 
ſonal contract for the loan of money, and the land a ſecurity for 
the due payment thereof : and the mortgagor notwithſtanding 
the ſolemnities of the conveyance, is looked upon as the actual own- 
er of the land. The payment of the debt determines the intereſt of 
the mortgagee, but till that time he is entiled in equity to receive 
and enjoy the profits. Every contract for the loan of money, e- 
cured by the conveyance of real eſtate it the lender, and not made 
In contemplation of an eventuel arrangement of property, is in equi 
ty deemed a mortgage: and all private agreements between the 
parties, to alter in any ſubſequent event, its original nature, of 
prevent the redemption of the eſtate pledged, upon payment 0 
- the money borrowed with intereſt, are void. For were ſuch agret- 
ments ſuffered to prevail, it would put it in the power of even 
mortgagee to take advantage of the neceſſities of the mortgage, 
| by 
12 Black, Cem. 158. Rac Abr. 633, m1 Vez. 36t. Pow. Mort. 4 
2 2 Atke 493 Pow. Mort. 18. | | 9 
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by inſerting reſtrictive clauſes to prevent a redemption of the eſtate 
pledged, unleſs upon terms injurious to the Jatter. In equity 


therefore, the right of redemption is conſidered as inſeparably in- 


cident to a mortgage, and cannot be reſtrained : it being a maxim, 
that an eſtate by the ſame inſtrument of conveyance, cannot be a 
mortgage at one time and at another time ceaſe to be ſo. 


3. Of the Intereſt of the Mortgagee and Mortgagor, in the 


| premiſes, 


o The execution of the mortgage conveyance veſt in the mort- 
gagee, a legal title to the lands, and he may immediately enter 
thereon; ſubjet however to be diſpoſſeſſed, upon performance of 
te condition, by payment of the mortgaged money at the day lim- 
ied, In England, the uſual. way is to agree, that the mortgagor 
{hall bold the land till the day aſſigned for the payment, and tha: 
the mortgagee, ſhall not intermeddle with the poſſeſſion till de- 
In this ſtate it is not uſual to make ſuch written 
agreement: but it is uſually underſtood, that the mortgagor ſhall 
remain in poſleſſion of the premiſes, till the day aflipned for the 
payment of the money, and it is the conſtant practice for the mert- 


fault of payment. 


gagee, to permit the mortgagor to retain ſuch poſteſſion: Where 
there is a written agreement to remain in poſſeſſion, the mortga- 
gor may be conſidered as tenant for years: if no written agree- 
nent, as tenant at will, with a legal right to become reveſted with 
the title of the lands, upon the payment of the mortgage money, 


| within the time limited: but on failure, the eſtate becomes abſo- 


Jute in the mortgagee, and he may take poſſeſlion thereof, without 
any poſſibility at law of being afterwards evicted, by the mortga- 


gor. But the mortgagor then has the equity of redemption, by 


which, on payment of what is juſtly due, he may be let in by a 
court of chancery to redeem. The eſtate of the mortgagee is aſ- 
fignable, deviſeable, deſcendible, and may be taken by the levy of 
an execution, as real eſtate, In which caſes the aſſignee, deviſee, 
heir, and creditor ſtand in the place of the mortgagee. If there 
be not ſufficient perſonal eſtate to pay debts, it might be taken by 


the executor or adminiſtrator in the ſame manner as rel eſtate. 


4. OF 


o 2 Pack, Com. 13 . 


Pow. Mort. 66. 
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4. Of the equity of redemption. 


The equity of redemption is a right in the mortgagor to redeem 
the eſtate after forfeiture, by failure of paying the money at the 
day, by the actual payment of the whole ſam due: for which 
purpoſe he may call on the mortgagee by a petition in chancery, 
7 This right may be affigned, deviſed, will deſcend, and can be 
taken by execution by a creditor : and the aſſignee, deviſee, heir, 
and creditor will ſtand in the place of the mortgagor, and have 


right to redeem the eſtate, upon payment of the money due to the 


mortgagee. If a proprietor incumbers his lands by ſeveral mort- 
gages, a ſubſequent mortgagee may redeem a prior, upon paying 
the debt due to him. If a mortgagor having an cquity of redemp- 


tion dies inſolvent, his executor, or adminiſtrator, may redeem it 


for the benefit of his creditors. 


An huſband may be tenant by the curteſy of an equity of redemp- 
tion; and if there be tenaut for life, with remainder, or reverſion in 


fee, of an equity of redemption, they ſhall contribute proportionably, 


whar is due on the mortgage. So a devilee of an eſtate for life, may 
redeem and hold over, until thoſe in remainder, contribute. And 
in ſuch cafe, the general rule is, that the eſtate of the tenant for 
life in the premiſes, ſhall be rated at one third, and that of the 
remainder-man, or reverſioner in fee at two thirds of what is due 
on the principal and intereſt, A purchaſer of a mortgage, ſhall 
hold it againſt the mortgagor or his heirs for the ſam due on the 
mortgage, tho he bought it for leſs than was due or it was worth; 
for he ſtands in the place of the mortgagee, who aſſigned, and who 
may have given it to him gratis; but where a man dies in debt, and 
a purchaſe is made by an executor, or adminiſtrator, for a leſs ſum 
than was due, no more ſhall be allowed than he pays, bur ſhall go 
10 the benefit of the heirs and creditors, 


4 If the mortgagor becomes indebted to the mortgagee, on fome 
other account, as well as the mortgage, both debts muſt be dil- 
charged before he will be decreed to redeem : for the condition be- 
ing broken, the eſtate of the mortgagee is become abſolute at law, 
= the mortgagor being obliged ro apply to equity to help him, 


having no remedy at law, he will be required to do equity to the 
add 


2 Pow. Mort. 108. 7 1 Vern. 244. 3 Salk, 84. 
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party againſt whom he ſeeks to be relieved in equity, , The 
ſame rule applies to an heir who reſorts to equity to redeem.— 
/ So if a mortgage be of a leaſe for years, and afterwards more 
money be lent on a bond; if the executor would redeem he muſk. 
pay both : for the equity of redemption is aſſets in his hands. 
Rut if there be ſeveral incumbrances on an eſtate, and the prior 
incumbrancer claims a bond likewiſe, it will be poſtponed to all 
ſublequent real incumbrances ; for he ſhall not hold the eſtate for 
a debt not directly charged upou it, againſt incumbrancers, whoſe 
debts are actually charged upon it. * If a man lends money on 


bond, and has a mortgage by aſſignment, he has the fam equity 


againſt the mortgagor and his heirs, to have both debts paid. 
Where the perſon cluiming the equity of redemption, is a pur- 
chaſer for a valuable conſideration, the mortgage may be redeem- 
ed by lim, without diſcharging a bond debt; becauſe tlie land in 
the hands of the alienee, can be charged nothing, but what is an 
immediate lien thereon, which the bond is not. y If the mort- 
gagee or aſſignee, to whom money is due, countenance a fraud 
upon a third perſon by concealment thereof, he ſhall be redeemed 
upon the payment of the principal money only, So if the mort- 
gagee ſays there is a leſs ſum due, than actually is due, which induces 
a perſon to purchaſe or take another mortgage, the mortgagee 
ſhall be redeemed upon paying the ſum declared to be due. 


No time has been fixed by ſtatute or by the deciſion of courts of 
equity, in this ſtate, which ſhall be an abſolute bar to a redemp- 
tion of a mortgage. = But the courts of chancery in England, haye 


adopted this principle, that by reaſon of the great dnlicuity in mak- 


ing up accounts after a long period, ſome time ought to be eſlabliſhed 
at which the right of redemption ſhall be preſumed to be deſerted 
by the mortgagor, unleſs he is capable of producing, circumſtances 
to account for his neplect : ſuch as by impriſonment, infaucy, in 
caſe of a woman coveriure, or by having been beyond fea, and 
not by having abſconded, which is an avoiding or retarding of jut- 


tice, And to preſerve an uniformity between proceedings in 
courts of law and equity, twenty years after forſeiture-and puſſeſſi- 
on taken by the morrgagee, no intereſt having been paid in the 
| mean 


r a Vern. 245. /{ 2 Vern. 177. t2 Atk. 52. 3 Atk . 456. wu 2 Ch. 
Rep 361. Pow. Mor. 140. x Pre. Ch. 89. Lid. 121. = Pow. Mor. 148. 
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mean time, jias been fixed upon as the period bez ond which a right 
of redemption ſhall not be favoured. 


Our courts of equity have fixed on the time of fifteen years ; be- 
ing the time in which rhe-right of entry on lands is barred by 
ſtatute : andit will be reaſonable to allow the exceptions introdu- 
ced by the Engliſh courts, Theſe are when the mortgagor is un- 
der certain difabilities, as infancy, coverture, impriſonment, or be- 
yond ſea. 4 Bur if the time conſidered in equity as a preſumptive 
bar, begins to run before the intervention of tlie legal diſability in 
the perſon having right to redeem, it will not prevent the time 
going on againſt him. 5 An account ſettled between the mortga- 
gor and mortgagee, within the time limited, will preferve the 
right of the mortgagor to redeem. „80 will any act of the 
mortgagee, by which he acknowledges the tranſaction to be a 


mortgage within twenty years; as by deviſing the money in cafe 


the mortgage ſhould be redeemed, or by exhibiting a bill to fore- 
cloſe, | 


5. Of priority of incumbrances, and tacking prior and latter in 


cumbrances together. 


d Tt is a ſettled done that if there are ſever} mortgages, or 


other incumbrances on the ſame eſtate, the firſt wcumbrancer who 


has the legal eſtate, ſhall be preferred to the ſecond, and ſo on, ac- 


cording to the periods, at which their reſpective incumbrances hear 
date: for it is a maxim of equity, as well as law, that he whois 
firſt in time, is the ſtrongeſt in right. e But this rule muſt be un- 
derſtood with this reſtriction, that the firſt mortgagee be not guiiry 
of any fraud orartifice, by concealing his mortgage, or otherwiſe 
to induce another perſon to give credit to or lend his money on ſuch 
ſubſequent ſecurity, for if be is, the ſ bſequent incumbrancer will 
gain a priority thereby. The equity of the latter mortgagee will be 
much ſtronger, if the firſt mortgagee is concerned in tranſacting the 
ſabſequent, and omit to inform him of the prior demand. F If the 
firſt mortgagee is a witneſs to the ſecond mortgage deed, and 
knowing the contents, does not acquaint the ſecond mortgagee 


with the noone mortgage, this will give the latter a preference. 
2 But. 

„ Pew. Mort. 154. 1 Ihid. 183. e Ivid 158. 4 Brown. Par. Caf, 661 
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2 But it muſt appear that he knew the contents: and his being a 
witneſs ſhall not be preſumptive evidence of his knowledge; for a 

witneſs is only to authenticate the inſtrument and cannot be pre- 
ſumed privy to the contents. + But if any neglect can be imputed 
to a witneſs ſo circumſtanced, it ſcems that would affect him, and 
give priority to a ſubſequent incumbrancer : for it is a principle 
of equity, that where of two perſons, one of whom has been guilty 
of a neglect, and the other has not, there mult be a ſufferer, the 


loſs ſhall fall on him, from whoſe omiſſion the miſchief riſes. 


7 If a ſubſequent mortgagee apply to a prior incumbrancer, to 
know if he has any incumbrance or mortgage on the eſtate, upon 
which he intends to take a ſecurity, and he denies it, he will there- 
by loſe his priority. But in this caſe, it will be neceflary for 


ſuch ſubſequent mortgagee or his agent, to inform the prior in- 


cumbrancer, that he is about to lend the mortgagor money, or 


otherwiſe he will not on denial loſe his priority: for he is not 
boand to anſwer, uniefs he knows of ſuch intentions, as the quel?t- 


on may be put merely to fatisfy an impertigent curioſity, 


It is a rule 3 in equity, that where ſeveral perſous have 8 | 
equity, he among them who has poſſeſſion of the legal eſtate, may 
make all the advantages of it, that the law admits of, and thereby 
protect his title, tho it be ſubſequent i in point of time: and his ad- 
verſaries ſhall have no help in equity: for where equity is equal, 
the law ſhall prevail. Therefore if there are ſeveral mortgages, 


the lalt mortgagee having lent his mony on valuable conſideration 


and without notice, may by purchaſing in the precedent incum- 


brance, which carries with it the legal eſtate, protect himſelf 
againſt any mort gage ſubſequent to the firſt, and prior to the laſt, 


for then he will have both law and equity on his lide. 


IA prior incumbrance isles at law, will protect a ſubſequent | 
incumbrance in equity, altho nothing was paid for it, or late 
conſideration were by way of exchange, becauſe the having of the 
deed, or an acquittance will be ſufficient for that purpoſe. m A pri- 
or mortgage purchaſed in, ill be no protection toa later mortgage 
unleſs it be forfeited, for until then the eſtate remains as it was ag 
law, redeemable upon the performance of the condition ſtipulated, 


| e ; n A 
e I Vez. 6, Brown, Rep. Cb. 357. 4 £ Vern. 146. Pow. Mort. 189. 
ba Vez. 573. I 1 Eq, Caſe Abr. 323. m 2 Ven. 136. 
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1 A later mortgagee who purchaſes in a prior ſecurity to protect 
his own, ſhall not only hold it until he be paid his debt, and re- 
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*mburſed the money advanced by him, to purchafe it, but until 


he has received all the money and arrears of intereſt due on 
the ſecurity brought in, as well as his own. 
gagee may tac k a prior incumbrance to his own, and thereby pro- 
tect himſelf againſt intervening charges thereon, ſo a prior mortga- 
gee, having the legal eſtate, may tack a ſubſequent ſum advanced 
by him, on a former ſecurity to his prior mortgage, and there. 
by protect himfelf againſt intermediate incumbrances. So if 
there be firſt and ſecond mortgaoce, and the firſt lend money aſter 
the laſt mortgage was made, taking a judgment as a ſecurity, 
he may tack this to his mortgage, to protect himſelf againſt the 
| ſecond mortgagee : for he has the legal eſtate, and the judgment, 


o And as a later mort- 


tho it paſſes no intereſt preſently in the land, operates as a lien 


* thereon, 


7 But if one who has a firſt mortgage, purchaſe in a 


ſabſequent judgment, without the conſeut of the mortgagor, a ſub- 
ſequent niortgagee, or aſlignee of the equity of redemption, will 
not be obliged to pay the money due on both ſecurities, in order 
for ſach tranla&ion of the mortgagee tended only 


to redeem : 


to load the eftate, without the conſent of the owner, when 
had no proſpect of bettering his ſecurity. 


„ tes firſt mortgagee has W of the intervening incum- 


he 


brance, at the time of his lending more money on a judgment, or 
otherwiſe, he will not be be vermitted to tack them together 
againſt a ſubſequent mortgagee : / and the law is the fame in caſe 
of purchaſing in prior ſecurities, to protect ſubſequent incumbran- 
ces: it will not avail the purchaſer, if he had notice of the inter- 
mediate incumbrance, at the time he advanced his money on ſuch 
ſubſequent ſecurity : for it is the pnrchaſing without notice, that 
gives him equal equity with the intermediate incumbrancer : and if 


a man will purchaſe with notice of another's right, his giving a 


valuable confideration will not avail im: for he throws away 
+ Burt when the 


his money voluntarily, and of his own free will. 
prior conveyance is defective, notice of the former will not de- 


feat a ſubſequent mortga gs. 


n 1 Vern. 45- 


7 Ibid. 119. 


rt Eq. Caf. Abr. 226. 
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6. Of Mortgages as relative to Huſband and W fe. 
The wife of the mortgagor cannot have dower in an equity of 
redemption, in a mortgage in fee: x nor can the wife of the mort. 


gagee. y The huſband, by virtue of his marriage obtains no other 
intereſt in his wife's eſtate of inheritance, than an eſtate of frechold 


for their joint lives, in caſe there be no iſſue of the marriage, and for 


of courſe he can 
not make a valid mortgage therof, to be binding on her, and 
her heirs for any Jonger period. Bug the wife may join in a 


mortgage deed, which will be valid, in the fame manner as an 


abſolute alienation : and after the death of the huſband, his eſtate 


ſhall be applied to pay of the mortgage, and the wife will be en- 
titled to ſtand in the place of the mortgagee, and to be ſatisfied 
If a married woman be a 
mortgagee, her huſband in virtue of the marriage, will be enti- 
tled to the mortgage, as a choſe in action, and if it be reduced to 
poſſeſſion in his life, it will go to his heirs, and not ſurvive to his 


' wife; but there muſt be an actual reducing it into poſſeſſion, by pro- 


curing payment of the money: ſor no aſſignee can have a greater 
right than the huſband had, which was to reduce it into poſleſſion 
in his life time, and if he neglects to do it, the aſſignee cannot, but 
it ſurvives to his wite. 


7. Ot the Funds to pay Mortgages. 


If the mortgagor dies and directs how his eſtate ſhall be appli- 
ed to diſcharge a mortgage, his direction mult be followed : but 
if he gives no direction, then the equity of redemption goes to his 
heirs or deviſees, as the caſe may be, who mult redeem with their 
own money, and cannot call for the application of perſonal eſtate 
for that purpoſe, as they can in England. 


— 


8. Of the payment of Intereſt, on Money lent on Mortgages. 


In England, the ſtatute of Anna, declares that all bonds and af- 
ſurances for the payment of any principal money leut on uſury, 
whereupon there ſhall be reſerved or taken above five pounds in the 


hundred for a year, ſhall be utterly void. , On this ſtatate, it has 


becn adjudged, that not only mortga ges where more than five per 
cent 

„ 2 Atk 526. x Hard. 466. Cro. Car. 199. y Co. Lit' 351. = 2 Ark. 

a } Atk. 154» | : 
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cent. is reſerved, will be void, but alſo mortgages drawn only for 
five per cent. if the mortgogee takes above that ſam. Qur tature 
reſpecting uſury, is reed in the fame manner, and it is a rea- 
ſonable conſtruction, that where on a mortgage at ſix per cent. 
the mortgagee rakes and receives afterwards more than that ſum, 


that it nould be deemed uſhrious aud vacate the mortgage. 


» A diſtinction is made in chancery, between an 2greement that 


the intereſt ſhall be raiſed, if ust punctnally paid, and for an abate- 
ment thereof, on punctual payment, for in the former caſe, it 19 
conſidered as a pc nalty, which courts of equity may relieve againſt, 
but in the latter as a condition which muſt be ſtrictly adhered to: 
in which caſe the debtor cannot bave relief in equity after the 5 
of payment is elapſed, becauſe the abatement is to be on a condition, 
which is not performed. « But when there is a covenant for the 
payment of additional intereſt, as of one per cent. (admitting it 
does not exceed lawſul iutereſt,) in the caſe of failure of paying 
the intereſt by the time, the court will not confider it as a penalty, 
but as a liquidated ſatisfaction, fied and agreed upon by the par- 
ties, and will not relieve againſt it. | | 


4 It is a rule in chancery, in ſtating an account upon a mort- 
gage, that all money paid as ſurety, ſhall be reckoned as principal 
money from the time of ; payment, and intereſt allowed thereon ac- 
| e So, likewiſe the practice is, that it the mortgagee 
aſſign the mortgage, with the concurrence of the mortgagor, all 


cordin gl y. 


money really paid, by the aſſignee, that was due to the mortga- 
gee as well for intereſt as principal, ſhall be conſidered as prin- 


cipal, and carry intereſt, f Bat it is otherwiſe if the aſſignee does 


not pay the money, and the aſſignment is only colourable in or- 
der to load the mortgage with compound intereſt. 4 But the aſ- 
ſignment to give title to intereſt, on intereſt, muſt be with the con- 
currence of the mortgagor, for where it is aſſigned without hits 
conſent, the aſſignee muſt take it only on the ſame terms with the 
aſſignor. | - | 

þ Intereſt on intereſt wil not be allowed on a mortgage, becauſe 
the intereſt was in arrear, at the time the mortgage was paid oft. 
Nor will an agreement in the mortgage, that after intereſt has 


been in arrear for a certain time, that it ſhall become Wirte 
an 

5 3 Rur, 1374. 3 Atk 420 2 Vern. 134. d 2 Kib 376. Veen. 

1½%. 2 Ibid. 135. Bac Abr. 658. fi Eq Caf. Abr. 329 4 3 Ark. 27 

6 2 Atk. 331. Pre. Ch. 116. i Salk. 449. | 
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* 


aud carry intereſt, be valid: but where intereſt is actually due, 


the parties by agreement may make it principal. 


k If the firſt mortgagee enter, and afterwards ſuffer the mortga- 
gor to take the profits without requiring intereſt, the land in the 
hands of the ſecond mortgagee, ſhall not be charged with any inte- 
reſt for that time: that is tlie intereſt of the firſt mortgagee ſhall 


not affect the lands, ſo as to keep out the ſecond mortgagee, lon- 


ger than he would have been kept out, had the intereſt been duly 
paid, IA mortgagee refuſing to receive his money on tendry after 
forfeiture, will loſe his intereſt from the time of the tendry : but 


notice muſt have been given fix calendar months before, and the 


tendry wade on the day of the determination of that notice, » The 
tendry muſt be made to the perſon of the mortgagee, and it is not 
ſufſicient to make it on the land, unleſs the place, as well as time 
of payment be appointed. 


9. Of the Method of accounting. 


„The land upon mortgage being generally left in the manage- 
ment of the mortgagor, and the conveyance thereof rather looked 
upon as a collateral fecurity, for the due payment of the money lent, 


and intereſt, than as an actual alienation, the mortgagee is conſi- 
dered as having no right to meddle with the rents and profits until 


after he has taken poſſeſſion thereof. There is no inſtance of the 
mortgagor being obliged by the court to account to the mort- 


gagee, for the rents and profits for any of the years back, during 


which he has been in poſſeſſion: for if the intereſt be not paid, the 
mortgagee ought to take the legal remedy to get poſſeſſion him- 
ſelf. o If the mortgagee enters upon and takes poſſeſſion of the 
eſtate, he becomes in the nature of a bailiff, to the mortgagor, and 
will be ſubject to account for the profits. So if the morrpapee be 

put into immediate poſſeſſion, and the profits of the eſtate, evident- 
ly exceed the amount of the intereſt, the mortgagor may exhibit _ 
his bill for an account. 7 By the rules of equity in England, the 
the mortgagee will not be allawed any thing for receiving the 
rents, and profits of the eſtate, but muſt account for tbe full amount 


Where the year iy rents and Jo greatly exceeded the intereſt 
| of 
k Pre. Ch. 30. 1 Eg. Caſ. Abr 318. m Co. lit. 210. mn Ibid, 211. 


; Alk. 223. 2 Ivid. 107. f Ibid, 534. 
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of the money lent, reſts are annually made, in making up the 


account, and applied to fink the principal. - But as this is often 


attended with great hardſhips, reſpecting mortgages, (eſpecially 


when the ſum is lar ge, and the mortgagee is forced to enter upon 


the eſtate, and then can only ſatisfy his debts by parcels, and is 
bailiff to the mortgagor, ſubject to account without ſalary,) the 
court will not on every ſmall exceſs of intereſt, apply it to the 
principal. On an aflignment of a mortgage, the aſſignee will 
ſtand in the place of the aſſignor, and mult account for all the 
rents and profits received by him: for the aſſignor had no lien 
on the eſtate, only for the ſum actually due, which is all that he 
transfers. The mortgagee will be allowed for expences in ne- 
ceſſary repairs and uſeful improy ny and for defending the eſ⸗ 


tate . any claim. 
10. Of Forecloſure. 


The ſame principle of juſtice, which grants relief to mortga- 
gors, after the time of payment has elapled; has enabled the 
me tgagees to compel them to perform their contracts by the 
re payment of the money borrowed with intereſt, or be forever 
forecloſed of their right of redemption : for it 1s neceſſary that the 
title to the land ſhould be quieted and ſettled. 


The mortgagee, his aſſignee, his heirs, or in caſe the eſtate is 


inſolvent, or wanted to pay debts, his exccutor or adminiſtrator, 


may petition that the mortgagor, or whoever is entitled to the 
equity of redemption, may be compelled to redeem, by paying 
the principal ſum due, together with the intereſt, or be forever 
forecloſed trom all right of redemption. The courts of * chancery 
on ſuch application, will aſcertain the ſum due, and decree that 
rhe mortgagor ſhall pay ſuch ſym within a certain time, which i3 
longer or ſhorter at the diſcretion of the court, according to the 
relative value of the mortgage money, to the mortgage premiſes, 
and in caſe of payment, the mortgagee will be decreed to reconvey 
under a certain penalty ; but it the mortgagor fail to pay the 
money within the time limited, he is forever ſecluded and debar- 
red from all right of redemption, by WING the mortgage is fore- 
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cloſed. But where the value of the eſtate greatly exceeds the 
value of the mortgage money, our courts of equity have refuſed 


to forecloſe, and have dilmitied applications for that purpoſe. 


Courts of equity will never decree a forecloſure, until the pe- 


riod limited for the payment of the money be paſled, and the ef. 


tate in conſequence thereof forfeited to the mortgagee : for it can- 
not ſhorten the time given by expreſs covenant, and agreement 
between the parties, as that would be to alter the nature of the 
contract, to the injury of the party affected thereby. On a bill | 
for forecloſure, the title of the mortgagee cannot be inveſtigated, ' 
but he will be left to purſue legal meaſures, to eltabliſh it. . A 

married woman having a right to redeem, may be abſolutely fore- 
On ap- 
plication to a court by the mortgagee, an infant will be be ſoreclo- 
ſed : but then on his arrival to ful} age, a time will be allowed 
to ſhew good cauſe to the contrary. This is the ['ngliſh practice, 
and conformable to this is the rule, that the parol ſhall demur : 


that is, when a ſuit is brought againſt an infant, reſpecting his 


inheritance, where the decifion would be a perpetual bar, the court 
may order ſuch ſuit to remain over until he arrive to full age: 
we but in this ſlate, it has been provided by ſtature, that when any 
minor ſhall be intereſted in any mortgaged eſtate, or other real ef- 
tate, which ought in equity to be es to any other perſun, 


and ſuch conveyance is decreed and ordered by the court having 


eognizance, the guardian of ſuch minor is, authoriſed and empow- 
ered to make and execute ſuch conveyance in behalf of the minor, 


which ſhall be effectual: and the court have power to enjoin the 


guardian to make the ſame under a ſuitable penalty : and in caſe 
the minor has no guardian, the court may appoint one, who is 
impowered to defend him in the ſuit, and execute the decree of 
the court, 


When there are ſundry parties intereſted in a mortgage, ail 
ought to be called before the court, on an application to redeem 
or forecloſe; if they are not, none will be affected by the dec vet ; 
but thoſe who were parties to the ſuit. 


En 


&a 


The 


#2. Vent. 351. 


JJ Vent. 365. I Vern. 232. 


r 3 Wil, Rep. 35 2. 
% Statutes 48. | 
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The mortgagor, or the perſon who repreſents him, and has 
the equity of redemption, may petition the mortgagee, that upon 
paying the principal ſum with intereſt, within ſuch reaſonable time 
as the court ſha]l fix, 
vey under ſuitable penalty: and that on failure of paying the mo- 


ney by the time limited, the mortgagor C1all be forever fore- 


cloſed of his right to redeem. When there are ſundry incumbran- 


ces, the latter incumbrancer ſhould Make all prior incumbrancers 


partics to the ſuit. 


„When a perſon takes a mortgage as a collateral ſecurity for 
a bond or note, he may to enforce the payment of his debt, purſue 
all his remedies at once: he may bring an action on the bond or 
note, he may bring diſſeiſin for the land, and may petition to fore- 
: Cloſe the right to redeem, at the ſame time, and one ſuit is no bar 


to the other, Satisfaction for the debr is the object, and it 1s the 


duty of the debtor to make it, and on his failure, all the modes 


which he has given to enforce 1 it, may be legally purſued : but 
whenever ſatisfaction is obtained on one, it is @ bar to all tlie 
others. If. tlie creditor collects his bond or note, he cannot pur- 
ſue his other remedies, 
fore cloſes the right of redemption, by which he takes it out of 
the nature of a pledge, and appropriates it in payment, it will dif- 
charge the bond or note: and if he attempts to purſue one reme- 
dy after he has obtained ſatisfaction, on another, the mort gagor 
may be relieved by audita querela, or bill in equity. 
\ 185 


Notwithſtanding a decree of forecloſire, has been paſſed, yet a 
court ofequity may open the forecloſure, and extend the time of 
redemption, upon juſt ang equitable reaſons : as where the mort- 
g2gor was prevented from redeeming by ſickneſs, or ſome acct- 
dent, without any negligence on his part: but applications to open 
forecloſures, mutt be made in a ſhort time: for where the tore- 


cloſure has been for ſeveral years acquieſced in, and improvmeuts 


made ou the land, courts will not, give further time to 1 


— 
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OF THE DIFFERENT VIEW OF CONTRACTS, fee. 4a 
CHAPTER Firrn. 


OF THE DIFFERENT VIEW OF CONTRACTS IN LAW 
AND EQUITY, 


Scree are the principal object of equitable jurifliction, 


and deſerve a minute illuſtration. 


The general principles reſpecting the execution and conſtruct ion 


of contracts in law and equity, are the fame : » but equity adyerts 


to the ſubſtantial object of all contracts independent of the forms 
which they aſſume, and gives effect to the intent of the parties, by 
conſidering their acts as evidence of ſuch a contract or agreement 
as will produce what is ſtipulated, Therefore any kind of written, 
contract, if it expreſs the intent of the parties to ſtipulate with a 
view to ſome particular thing, collateral to the contract ieſelf, will 
in equity amount to an agreement reſpecting that thing, altho in 


form it aſſume a different character. = Thus where the condition 


of a bond was, in conſideration of ſo much money in hand paid, 
to convey and aſſure certain lands, it was held that ſuch bonds wers 
always conſidered in equity as articles of agreement or contracls 


to convey lands, or do ſome act, and that a fpecitic performance 


of ſuch contract, ought to be decreed. 


« And the conſtruction will be uniforwly the ſame in equity, altho 
the inſtrument has become void by ſome matter; ex poſt facto. As 
where a ſingle woman ſeized of land, and deſigning to marry, agreed 
with her intended huſband, that ſhe upon the marriage would con- 
vey her lands to him and his heirs : and for that purpoſe, ſhe pre- 


vious to the marriage, gave a bond in two thoufand pounds penal- 


ty, to the intended huſband, conditioned, that in caſe the marriage 
took effect, ſhe would convey her lands to him and his heirs : the 
marriage was bad, the hnuſband enjoyed the lands during his 
life; and on his death, his heirs brought a bill in chancety againſt 
the heir of the wife to compel him to convey the lands of the wite 
to the heir of the huſband, It was objected that the bond became 
void by the intermarriage. But it was determined that the impro- 
pany of the ſecurity, or the inaccuracy in e it, is not ma · 


. | Do carnal 
51 Paws, Con 313. 3 2 VZ. 373. « 2 P. Wil. 243. 
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terial: 
marriage, ſhould have the land as her portion, 


Par the moſt eflential and important difference in the conſidera- 
tion of contraets in law and equity is, that while the former only 


awards damages for a violation, the latter furniſhes a more com- 
b For as the 


pleat remedy, by enforcing a ſpecitic performance. 
end of all contracts, is the actual accompliſhment of the thing ſti- 
pulated, the mealure of the damages by no means anſwered the 
object propoſed, and was an imperfe& remedy, Upon this ground 
courts of equity interfered, and dealt with the corrupt conſcience 
of the party, when he refuſed to perform what he had ſtipulated, 


and to make the remedy adequate to the miſchief, equity directed 


that to be done, which a man in honeſty and conſcience ought 
to have done of himſelf : that is, that the eſtate itſelf be ſettled, or 
it decreed a delivery of the thing itſelf, or a performauce of what 
was ſtipulated according to the contract. 
ral rule, that a court of equity will decree any contract that ought 
in conſcience ſpecifically 1 to be carried into execution. 


cn APT ER SIXTH. 


OF THE POWER OF. COURTS OF LQVITY, RESPECTING 
CONTRACTS, RELATING TO THINGS REAL. 


Ls being of A f xed and permanent nature, we find that 
contracts concerning them, have claimed much more of the atten- 
tion of courts of equity, than contracts of a perſona} nature: and 
a much more important object can be anſwered by the enforcing 
of the ſpecific perſormance of real, than perſonal contracts. To 
Se. 21 this ſubject fully, I mall conſider, 


1. On what Grounds, Courts will . a ſpecific performane 


of Contracts reſpect ing Lands. 
2. When they will ſet them. aſide, As Weed td fraudu- 


lent. 


3. When they v will refuſe to interpoſe being bob Contracts, 
On 


=_ Gilb, Hiſt, Chan. 236, 237. 


b 2 Pow. Con. 5 


for it is ſufficient that the bond is a written evidence of the 
agreement of the par:1es, that the huſband in confideration of the 
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r. On what Grounds Courts will decree a f. pecific performance 
of pon Contracts reſpecting Lands. s 


1 * 


=: This part of the juriſdiction ofa court of equity, is diſeretion- 
ary, not only in caſes where there is an election of two remedies, 

by applying to a court of equity for a ſpecific performance, or by 
action at law, as in the common caſes of eovenants but alfa in 


thoſe caſes, where there is no remedy on the agreement at law, fo. 


that unleſs a court of equity, will carry it into execution; it cannot. 


be enforced at all. But it is a general rule, that a court will, 


not decree a ſpecific execution of an agreement, on a petition, where- 


on damages would not be recovered at law in au ation ; and tliat 
the particular inſtances in which they have interpoſed, furniſli ex- 
ceptions to the general rule. F The true ground of dittinction 
ſeems to be this: ſuch a agreements whereon an action at law cannot” 
be maintained, by reaſon merely of a formal defect of the inſtru- 
ment, will be carried into execution in chancery. But that court 
will rarely enfoxce an agreement, whereon an action cannot be 

maintained, by. reaſon of events not happening, as pr ovided 

for, by the parties, the abſence of which, render the agreement 

ineffectual at law : becauſe the ſame conſtruction mult be made ou 

an agreement in equity, as at law. 


He that exhibits a bill for the ſpecific performance of a con- 
tract or agreement, muſt in order to entitle himſelf to the aid of the 
court, ſhew that he has performed) all that was contracted to be 
done on his part, or that he is read yſo to do, but it is a rule of equity 
in contracts and agreements, that they malt be decreed to be per- 
formed on both fides, and entirely, or not at all. And therefore, 
if it has by ſubſequent events, become impoſſible for the plaintiffto' 
perform his part of the agreement, at the time of exhibiting his : 
bill, he cannot be entitled to a ſpecific performance of that _ 
tract which he himſelf is incapable to execute ſpecifically, > But 


uy 


in theſe caſes a diſtinction is made in equity, where that party who 
has performed part of his agreement, and is in no default for not 
performing the reſidue, is in ſuch a ſituation, that he is not under 
any diſadvantage from what he has done, and where he is not 
in ſuch a ſituation : for in the latter caſe be ſhall have a ſpecific 


performance 
7 2 P. Can, 15. 
4 2 Pow, Con. 26. 


1 P, WII. 243. 
IVez. 87. 


4 2 Pow. Con. 14. 
1 Voz. 236. 


e Ibid. 16. 
4 2 Pow. Con. 14. 
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performance of the agreement from the other party. As where 
a man coptracted for a portion with his wife, and agreed to 


ſettle upon her and her iſſue, ſpecific lands of ſuch a value, free 


from incumbrances, and fold part of his lands to diſincumber the 
reſt ; if the wiſe die without iffie, before the ſettlement be a&n- 
ally made, he ſhall have the portion notwithſtanding, becaufe hav- 
ing ſold part of his lands, he cannot be put in the fame ſituation, 
and there was no default in him, ſince he was going on to ſettle 
and diſincumber the reſt. Therefore the death of the wife will 


not in equity alter his right to her portion, 


A court of equity will not compel a purchaſer to compleat 


the purchaſe, if there be any ſubſtantial doubts as to the goodneſs of 
the title of the vender, but he may nat defend himſelf on pretence 


of ſome formal matter, being requiſite to compleat the title, when 
that circumſtance is ſupplied by other matter, which -makes it 


equally ſecure, 


Courts of equity in the conſtruction of executory contracts or 


agreements, conſider them as executed from the time of their being 


entered into, unleſs ſome other time be appointed for executing 
them, it being a principle, that where one for a valuable conſider- 
ation agrees to do a thing, ſuch execatory contract is to be taken as 


done, and that he who made the agreement ſhall not by neglecting 
to perform it, be in a better plight, than if he had fairly, and ho- 
neſtly performed without delay what he agreed to, Of courſe 
when a contract is made for the ſale of land, the whole eſtate is 
by the agreement parted with in equity, and the vender is conſi- 
dered as a truſtee for the vendee. / Upon this ground, it is held 


that the vendee ſhall be liable, if no laches happens on the part of 


the vender in fulfilling his contract, to all contingencies happening 
to it, in the intermediate ſpace between the agreement, and the 


conveyance, 


„ A court of equity will decree the ſpecific execution of an 


agreement, notwithſtanding the inſertion therein of a penalty, in 


caſe of a non performance: but this depends upon the nature © 
the agreement, for where the object of the agreement is damage 
only, there the penalty ſhall be the criterion of the injury. 


' 5 2 P. Wil. 199. 


k 2 Vez* 639. [ 2 Pow. Con. 61, W Ibid. 136 
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„A beneficial bargain will be decreedin equity: ſo likewiſe 


will one that happens to be a loſing bargain ; for the ſame reaſons 


aud principles apply to both caſes. 


Tho parol agreements reſpecting lands are void by the ſtatute of 
_ frauds and perjuries, both in law and equity, yet a general prin- 
Ciple has been adopted, that where an agreement is in fact execu- 


ted, it is taken out of the ſtatute. It is therefore a nice point to 
de ſeitled, to aſcertain how far the contract muſt be executed to ex- 
clude the operation of the ſlatute. The deſign was to prevent per- 
jury, as well as fraud in ſetting up and proving mere parol agree: 
ments: but where they have been ſo far executed, as to evidence 


beyond a doubt the exiſtence of the contract, the danger is removed, 


e and the reaſon ceaſing, the law itſelf ceaſes. It is therefore a 


general rule that when either the parties have in part executed 


the agreement, it is taken out of the ſtatute, and that it would then 
be highly unreaſonable and incquitable, not to compel a compleat 
performance; and parol evidence is always admitted to ſhew that 
the agreement has been in part performed : as where part of the 
purchaſe money has been paid; or a deed has been made out and 
tendered ; or the purchaſer has gone into poſleſſion of the land; 
or the ſeller has delivered poſſeſſion: bat propoſals or mere ver- 
bal agreements without the actual execution of any part, are within 
the ſtatute. / It is a general rule that when the parties confeſs 
the making of the agreement, it is taken out of the ſtatute, and 
the performance may be decreed. But where the defendant pleads 
that the contract on which the application is grounded was by pa- 


f rol, and demurrs on that account, this is not ſuch admiſſion of the 


contract, as will take it out of the ſtatute, but the petitioner muſt 


reply an agreement in writing, or the demurrer will be judged in 


favour of the defendant. 


-A perſon ſubſcribing a 48 or any compl-at agreement, as 
a witneſs only, knowing the contents, it will be holden a ſigning 
within the meaning of the ſtatute : for the meaning of the ſtatute is 
to reduce contracts to certainty, and where the ſubſtance has been 
complied with, in the material . part, the forms have never been 


inſiſted upon. The writing a letter to one's own agent, 3 
1 

1 2 Vern. 8 323. o Kirh, 400. 1 Vez. 82, 297. 2 Vz. 299. 

3 Ark. 4+ Finch. Pr. 519. 1 Atk. 542, 12. Finch. Pr. 402, 560, 51 

Vez 441. Fiuch. Pr. 208, 374. 73 Alk. 503. 1 Vez. 2. 1 
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forth the terms of an agr eement. as concluded upon by him, has 
been confidered a ſigning within the ſtatute: but in all theſe caſes 
the agreement mat be fully aud foirly ſtared, and mere ſketches 
or propoſals, or any writings that do not contain the fibſtance 


of the agreement, are of no validity, Such is the rule tho in 


theſe caſes it is apparent, that the par "” did n not intend to be ann 
by tan ſignipg. | FP 


7 


5 On . Grounds, Courts will -t aſide unreaſonable con- 
tracts. 3 | 


*. 


r Tris a general remark that courts of equity will be much more 
eaſily perſuaded to diſmiſs a bill, which has for its object the ſpe - 
cific execution of an unreaſonable contract, than to ſet aſide a 


contract, tho it be not ſtrictly equitable on a bill for that purpoſe ; 


for the latter is to deprive the party againſt whom it is preferred, 
of that to which by law he has a right: And if a court be prevailed 


upon to ſet aſide ſuch an agreement, it wil!' be on refunding what 


has been paid bona fide, and making allowances for fmoprovments. 


The better opinion ſeems to be that 5 mere ſact * a ba cad 
being unreaſonable, is not a ground to ſet it aſide in equity, if the 
the parties are of age, perfectly acquainted with their reſpective 
rights, each of them aware of what is done, free from any decep- 
tion, and ſpeak what they reſpectively mean: for contracts are 
not to be {et aſide, becauſe not ſuch as the wiſeſt people would 
make, but there muſt be fraud to make void acts of this ſolemn 
and deliberate nature, if entered into for à conſideration. But if 
there be any fraud in the tranſuction, than unreaſonableneſs in the 
bargain, het her it be on the fide of the vender or vendee, will be 
a good ground on which a court of equity may be applied to ſet it 


aide ; and agreements that are, not properly frandulent in that 
ſenſe of the term, which 1 imports deceit, will neyerthele(s be reliev- 
ed againſt on the ground of inequality, and impoſed burden. of 
hardſhip on one of the parties, to the contract; which is con- 


ſidered to be immoral and unconſciencious. As if a covenant ſhould 
be inſerted in the mortgage, that I the intereſt be not punctually 
paid at the day, it W be turned into o principal, and bear intereſt, 


equity 


r 2 Pow. Con. 143. 


/ 1 P. win. 470 12 Pow. Cons 150. 
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equity Will e againſt it as fraudulent, becaule it is conſider- 


ed as unjuſt and oppreſſive. 


375 in cafes of fraud or impoſed bardſhip on one party, by another, 
it is no anſwer to the relief prayed, to ſay, that the party applying 


was a partaker of the crime; for this cannot be ſaid in any caſe 


of oppreſſion, with regard to the party oppreſſed, ſince it is that 
very hardſhip that he is obliged to ſubmit to, that conſtitutes the 
crime. Therefore a compliance with terms impoſed, that are il- 
legal, as the payment of uſurious intereſt, will not alter the relief 
in a court of equity. Conſequently the maxim, that to him who 
acts voluntarily, no injury is done, does not hold in caſes of fraud- 
ulent or hard bargains, impoſed upon one party, agaiuſt which 
equity relieves. It is only the corrupt conſcience. of the perſons, 


which impoſed ſuch bargains, that is to be conſidered; and It is that 


corruption alone which entitles the oppreſſed party to relief. « But 
where both parties are criminal in an equal degree, there the maxim 
that to him who acts voluntarily, no injury is done, applies: as 
in che caſe of gameſters; for if two perſons will ſit down, and 
endeavour to ruin each other, if one pays the money won, the law 
will not enable him to recover back or if he does not pay, the 
other cannot recover it — for as there is no ene on ce 


party, equity cannot relieve. 


} 


15 Kquity may ſet aſide a contact. which is an „ = 


vantage taken of a neceſſitous man, or where the bargain was not 


fairly obtained in reſpe of the circumſtances the party was in. = If 


ſuch inequitable advantages be taken of a man's circumſtances, and 


the ſecurities taken from him, be outftanding, fo that the party 
holding them is to be redeemed : a court of equity will decree, 
that on paying the ſum bona fide due, the ſecurities ſhall be given 


up : but if he has received more than is due, he fhall refund the 
en. and deliver up the ſecurities. 


1 Inadequacy of price, abſtracted from all other conſiderations, 
ſeems of itſelf to furniſh no ground on which a court of equity 
can ſet aſide or relieve a party to a contract: for the law has 
never fixed any certain proportion, that the price muſt bear to 
the thing OY but if the cauſe of the inequality of the price, 

| be 


« 3 P. Will. 290. I Verts 
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be founded in circumſtances from whence the court may conclude 


that the conſent of the party was not free, or was conditional, 
thro miſtike, fear, or nilſrepreſentation, or under the impulſe of 
_ diſtreſs, known to the other party, then ſuch contract may be 
ſet aſide. “ So if the inadequacy of the price be ſuch as to eviace 
an over-reaching on one ſide, and imbecility on the other : that 
the perſon did not underſtand the bargain he made, or muſt have 
been ſo oppreſied, as to be glad to make it, knowing its inade- 
quacy, it would ſeem reaſonable that the contract ſhould be ſer 


aſide. 


x Bargains originally oppralſivn;/n as well as thoſe gained thro 


fear, may by the ſubſequent act of the party-opprefled be made 
binding: for where a man 1s fully appriſed of his right, and un- 


derſtands what he does, whatever may be the nature of the oripi. 
nal tranſaction, a ſubſequent conſirmation will make it good: 
becauſe if men who are free agents, will with open eyes, ratify 


invalid agreements, a court of equity will not relieve them. y But 
if ſuch confirmation were obtained fraudulently, a court of equity 


would break through it, and impeach the original contract, how- 
ever deeply intrenched behind fortifications of this kind. 


Contracts may be ſet aſide as fraudulent, that are intended 
to impoſe upon and deceive other perſons, not parties to the fraud- | 


ulent contracts. Such as marriage brocage contracts. ww 


a Courts of equity from views of national- policy, have ſet aſide 
all catching bargains, or contracts made with heirs, or expectants, 
for the diſpoſal of their expectancies, conſidering them as intrinſi- 
cally corrupt, fraudulent, and unconſcionable ; encouraging diſo- 
bedicnce and extravagance in heirs and expectants, on the one hand, 
and avarice, fraud, and impoſition on the other. And no ſubſe- 


quent act of the heir, though voluntarily, and not under an appre- 


henſion of legal dureſs, will help ſuch a contract, if the heir at the 
time be under a miſapprehenſion, and not fully appriſed of the na- 
ture of his right. h̊ But if the contract for an expectancy be expreſsly 
ſhewn to have been free from fraud or impoſition, and the vender 
being fully informed, and with his eyes open, ratify the contract, 
he will by ſuch new e bar himſelf of the relief, he might 


otherwiſe 


2 Pow. Con, 158. x 2 Vez. 132. 9 2 Pow. Con. 164. 2 lbid « 1 
Vern, 35, 2 Vern. 14. 1 P. Will. 310. & 2 Vez. 159- 
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49 
otherwiſe wah had in a court of equity. But ſuch ratification muſt 
be after full information, freely, without compulſion, and at a time 
when the vender is free from all reſtraint or apprehenſion from the 
perſon, on whom'the expectancy reſts, and when it cannot be ſaid, 

that there is any perſon, on whom any deceit can be committed, by 
reaſon of ſuch new agreement, and there is no impediment againſt 
the party, ſuppoſed to be impoſed upon, Wa relief by diſcloſing 
his caſe to a court of Juſtice, 


c An agreement may be ſet ande, by reaſon of a miſtake in the 
parties making it, if the point miſconceived, be the cauſe of the 
agreement; for if an agreement be entered into, upon the pre- 
ſumption by one of the parties, of a fact that is not really ſo, as 


ther party believes, rhe agreement as to him is of no force, becauſe 
he did not give his afſent to what is agreed upon, abſolutely, but 


upon certain conditions, which are not verified by the event. Up- 
on the ſame principle, it has been heid rhat if a party at the time 


of entering into an agreement reſpecting a claim, capable of being 


preciſely aſcertained, be, at the time of contracting, ignorant of 
the preciſe value of it, but ſtipulates under an idea, and with an 
intent that what he receives ſhall be equal in value, to what he has 


a claim to; this will furniſh a ſufficient ground to a court of equity 
to ſet aſide the agreement, if the thing to be received turn out not 


adequate to the price of the claim, when the value is accurately 
adjuſted. 4 But theſe caſes muſt be diſtinguiſhed from thoſe, where 
the right, or thing ſtipulated about, is doubtful, and no ignorance, 
or want of information can be pretended, reipecting it, for in caſes 


of that kind, it is not neceſlary for a court of equity, after, an agree. 


ment, if there be not a plain miſtake ſhewn, contrary; to the intent 
of the parties, to reſort to the original right of the parties. That 


the right is doubtful, is ſufficient graund to e an agreement 
repecting it. 


Ana arcement for the ſale of an eſtate, which from the nature of it, 


when compared with the circumſtances of either of the parties ro it, 
furniſhes deciſive evidence of his being ſurpriſed; will be {cr alide ig 


equity, tho there be no proof of ſurpriſe, fraud, or circumvention 
and tho a conveyance has been made purſuant thergto. A ſuppreſ. 


Mm m . ſion 
4 Pow. Con. 196, 19% 4 laid. 29% 2 Veip- 185. f P. Will. 
241, ö : 5 ? | 
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ſion of the truth, or a miſrepreſentation in a point material, will be 
deemed a groſs fraud, and be ſufficient ground to ſet aſide the con- 


tract. As where the vendor mifreprefents the quantity of land 
propoſed to be ſold, this will fet aſide the contract. 


g If a bill be brought for the rerformance of a 2 for . 
non · performance of which, a penalty is recoverable at law, the 


plaintiff muſt by his bill, wave all benefit of forfeiture, or It will 
be a good cauſe of demurrer. A court will not fuffer an advantage to 


be taken of a penalty, or forfeiture annexed to an agreement, where 


the ſubſtance of the contract may be obtained, notwithſtanding tlie 
penalty be not levied. Nor will equity permit any advantage 
to be taken of a penalty or forfeiture, where compenfation 
can be made. Equity will not reheve againſt an agreement, tho 
from the terms of ir, it ſeems to be in the nature of a penalty, if 
it be not really fo. In all cafes where an agreement is voluntary 
and in favour of one of the parties, the condition tho penal in its 
effects, will be binding on the favored party, if the agreement be 
not ſtrictly performed. 5 As where a creditor agreed to take a 


Jeſs ſum, than his debt, if paid precifely by ſach a day; if it be 


not paid by the time, the creditor cannot be compelled to rake 
the ſame ſum afterwards. Equity will give relief againſt the 
penalties of bonds, for the performance of covenants, and by our 
ſtatute, courts of law « on a ſuit upon the bree are veſted with the 


power. 
P 8 8 


3. Of the cles on which Courts refuſe to LEEDS rei- 
n contracts. 5 | 


As the object of the e of courts of equity, is to give 

a more eompleat remedy, and render more adequate juſtice than 
can be done at law, by enforcing a fpecific execution of the con- 
tract, they will not interpoſe where the matter lies in damages 
only, and courts of law can give as effectual remedy as equity. 
Courts of equity have a diſcretionary power in the exerciſe of this 
branch of their juriſdiction, but their diſcretion is founded on cer- 

| tain grounds, and gov erned by fixed rules. # The leading maxim 
is, that every 0 to merit the interpoſition of a court o 


| _ 
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equity in its favour, muſt be fair, juſt, reaſonable, bona fide, cer- 
tain q all its parts, mutual, uſeful, made upon a good or valua- 
ble conſideration, not merely voluntary, conliſtent with the gene- 
ral policy of a well regulated ſociety, and free from fraud, circom- 


vention, and ſurpriſe : or at leaſt ſuch an agreement muſt in its ef- 


fets ultimately tend to produce a juſt end : otherwiſe courts 
of equity will not decree a ſpecific performance, If there be # 
concealment of a material circumſtance, a miſrepreſentation, ifthe 
agreement be unreaſonable, exorbitant, and made with a perſon of 
weak intellects, if there be want of certainty and mutuality, courts 
will refuſe to interpoſe and decree a ſpecific execution of the con- 
tract. #4 Nor will they make a decree, that will be vain and nu- 
gatory, or direct any thing to be done that mult be uſeleſs. 


. 


CHAPTER SEVENTH. 


OF THE POWER OF COURTS OF EQUITY RESPECTING | 
CONVEYANCES OF THINGS REAL. 


I N the foregoing chapter we conſidered executory contracts reſ- 


| Pedting lands: we are now to conſider the juriſdiction of courts 
of equity, reſpecting the title of lands, where the conveyance com- 


ports with the legal forms, and the contract has been executed. 
This is an important branch of their authority: they have the 

power to ſet aſide the conveyance of him who bas the legal title, 
and may decree that he ſhall Ms to him who has the os 


title, 


Conveyances of lands may beſet aſide. not only for fraud prac- 
tiſed by one party on the other, but where a fraud is intended 
to injure creditors and purchaſers, 


It may be remarked penerally, ther rhe ſame circumſtances of 


| fraud, which will juſtify courts of equity to relieve againſt an exe- 
cutory contract, will juſtify them in ſetting aſide conveyances where 


the contract has been executed. I herefore in all inſtanccs of impoſi- 


tion, miſrepreſentation, concealment of material facts, taking an 


unfair advantage of a weak and ſimple man, or an unreaſonable 


advantage of a neceſſicous man, by which couveyances of eſtate are 


obtained 
4 2 Pow, Ew, 235* 
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obtained, a court of equity may interpoſe. I ſhall mentiona few 
caſes to 8 theſe general principles. | * 


A perſon agrees to purchaſe of another who cannot read, a 


certain part of his farm, procures a deed to be drawn, compre- 


hending in the deſcription, rhe whole of the farm, or more than 
was intended to be ſold, and reads it to the party, as containing 
only the quantity agreed to be ſold, and prevails on him to execute 
It ; this fraudulent act, will authoriſe the court to ſet aſide the 
conveyance. 50 where a collector having rates againſt a non-reſi- 
dent proprietor, applied to him to collect them, and offered to 


| purchaſe the lands. By miſrepreſentation, he induced the owner 


to agree to ſell a certain quantity of land, at a certain price, and 
then by art and fraud procured ſuch a deſcription to be inſerted in 


the deed as comprehended a large tract of land, which the ſeller 
had no idea of owning or conveying, tho he was in fact the owner. 


Such circumſtances of impoſition, were conſidered as a proper 


ground for a court of equity to nullify the conveyance. 


„Where a deviſee under a will defe&ively executed, repreſents 
to the heir, that the will was lawfully executed, and for a ſmall 
ſam obtains a releaſe from him, ſuch releaſe may be ſet aſide, for 


the deviſee is acquainted with a fact, which if the heir had known, 


he would never have conveyed, and as the deviſce ſupprefled the 
truth, and ſaggeſted a falſhood, for the purpoſe of obtaining the 
releaſe, it ought to be ſet afide, The general rule is, that when- 
ever a deed is obtained by the ſuppreſſion of the truth, or the 
ſaggeſtion ofa falſhood, the impoſition is of ſuch a nature, as wall 
authoriſe the interpoſition of a court of equity. ; 


p Where a perſon claims a right againſt another, who ee, „ 


and they compound, and the claimant releaſes, if he afterwards 
finds full proof of his right, yet his releaſe ſhall not le ſer aſide, 
becauſe the right was contemplated in the ſettlement, as a matter 
in diſpute, Relief can be had only where the perſon in the ſettle- 
ment was ignorant of his right, ur the ſame was concealed from him. 
7 So where a ſettlement is made upon the ſuppoſition of a right, 
and it afterwards comes out to be the other ſide, yet the agree- 
"+ bs e | ment 
„ 1 P. Will. 239, f Lid 727. 71 Atk. 10. 
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ment is binding. for the compromiſe was of a doubtful right, and | 
lo congemplated by the parties. » So where the parties have 
all equal means of knowledge, and have a full opportunity to 
know the fact, and make a are equity will not relieve. 


An artful ſeryant who had great influence over a weak maſter 
procured a conveyance of real eſtate, to qualify him to kill game 
according to the Enpliſh law, and a fictitious conſideration was 
inſerted in the deed. The ſervant then claimed to hold the eſtate 
by the conveyance, as a gift, and on a trial at law his title was eſta- 
bliſhed. But equity relieved on the ground of fraud, impoſition 
and undue influence, and the rule was laid down , that where 2 conſi- 
deration was expreſled in the deed, the claimant could not ſet ap 
a differen: conſideration, or claim as a gift, and that ſuch an attempt 


was an evidence of fraud. The party impoſed upon, at whoſe 


ſuit the conveyance was ſer aſide, was not fo weak as to be unfit 
to manage his affairs, but only ſo weak as to be liable to be impoſÞ 
ed upon. 1 


A perſon obtained a conveyance without conſideration, from 
another, over whom he had great influence and command, and 
who, tho he could not legally be conſidered as a lunatic, or idiot, 
yet was a very weak man, unfit to manage his buſineſs, and liable 
to be impoſed upon. Such conveyance was ſet aſide in favor of 
the heir, and the circumſtance of not reading the deed to the per- 
ſon, was sonſidered as a badge. of fraud. Tho it appeared that 
he intended to diſinherit the heir, yet as it appeared that ſuc inten- 
nion was owing to the fraud of him who obtained the conveyance, 
it was determined that this would bring it back and reveſt it in the 
heir, Here the relicf is grounded on the fraud and impoſition, 
without any adequate conſideration, for if the agreement had been 
fairly made, and a reaſonable conſideration given, it would have 
been binding. So far then, equity may relieve weak and fooliſh 
men, from their agreements, and this is abſolutely neceflary to 
protect them againit ſharpers : but if a man of common ſenſe, in 
the exercile of his reaſon, makes a fooliſh bargain, not having been 
deceived by any miſrepreſentation or ſuppreſſion of the truth, he 
ean have no redreſs, For equity may relieve the wes and fool- 


| | im 
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ih, from their contracts, when an unfair advantage is taken of 
their weakneſs or folly : but will never relieve men of ſenſe from 
their contracts, when they were overtaken by weakneſs and folly. 


Conveyances which operate to the prejudice of purchaſers, may 
be ſet aſide for fraud. Faulkner having a deed of land unrecorded, 


fold the land to Stedman for a debr, who ſuppoſed the deed to 


have been recorded, Afterwards, Faulkner with a view to defeat 
Stedman's title, applies to the perſon of whom he purchaſed, for 
a new deed to his ſon, on giving up the deed to himſelf, ſtating 
thar as his deed had not been recorded, a new deed might on that 
bring given up, be ſafely given to his ſon, and concealing the fact, 
he had given a deed to Stedman. The original vender ſuſpecting no 
fraudulent deſign, took up the old deed and gave one to the ſon, 
which was recorded, and which defeated Stedman of his legal ti- 
tle. He then brought his petition in equity againſt the Faulkners, 


and the original vender, Faulkner attempted to rebut the equity 


of Stedman's claim, by ſhewing that he did not owe the debt for 
which the deed was given ; and that therefore, he was juſtified in 
tak ing ſuch a meaſure to defeat it. On enquiry, this fact was 
found to be falſe, and the court ſet aſide the deed to the ſon, and 


decreed that the 22858 who 2 0 7 to e ſhould convey | 


to Stedman. 


_ Creditors may apply in equity to have Leda vacated, which 
were fraudulently calculated to defeat their title, tho generally 
ſpeaking, they have remedy at law, as fraudulent conveyances 


are void at law, againſt creditors. 
| 4 


E. G. was largely indebted, and having 1 purchaſed 


lands of Tilden, and took the deed to his father, to ſcreen the 
land from his creditors. The father mortgaged as collateral ſe- 
curity, part of the land to Davis, for his own debt. Fiſk, one of 
the creditors to the ſon, levied an execution thereon as his eſtate, 
andthen applied to Davis, and requeſted him to levy the execution 
which he had obtained for his debt ſecured by the mortgage on 
the other lands of the father, and permit him to ſatisfy his debt, 
'by the 258 taken by his execution But Davis refuſed. Fiſk then 
brought 


| Jan 
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brought his petiton in equity, againft the father, Davis, and Til- 
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den, praying that the conveyance from Tilden, to the father, and 
from him to Davis, might be ſer aſide, and Tilden ordered to re- 
leaſe to him. To this there was a plea 1 in abatement, and it was 
argued that Davis was a creditior to the father, and therefore 
ſtood in equal equity with Fiſk, and that in like caſes, the condi- 
tion of the poſſeſſor was beſt. For Fiſk it was contended, that 
the land really belonged to the fon, who was his debtor, that Da- 
vis might relinquiſh his claim upon the mortgaged premiſes, and 
ſecure his whole debt by levying on the other lands of the father: 
that unleſs Fiſk could hold the lands in queſtion, he mult Joſe his 
whole debt, and that it was a rule in equity, « « that where one 
claimant has more than one fund to reſort to, and another has 
only one, the firſt ſhall refort to that fund on which the ſecond. 
has no lien. The court ſuſtained the petition—bur it is was with- 
drawn without a trial on the merits. The deciſion however ſettles 
the point that where one claimant has ſeveral funds to reſort to, 
and another has but one, that the firſt ſhall reſort to the fund 
which is out of the reach of the ſecond—and that they would 
have ſet aſide the deed and ordered conveyances which Nv" have 
been competent to ſuch purpoſe, | | | 


If this caſe had been tried on the aries. there might have 


been a queſtion whether Davis had two funds to reſort to, as the 


land in queſtion was all that was mortgaged, and he had only a 


legal right to levy his execution on other eſtate of 85 without 


having a legal lien thereon: but this makes no difference i in point i 
of principle, for if Davis had two funds, then the decree muſt have 
been in favour of Fiſk, | 


When debtors attempt to ſcreen their lands Got being 8 on 


execution for their debts, by their creditors, courts of equity will 


interpoſe. Thus if a man having a deed of land, neglects: to re- 
cord it, for the purpoſe of preventing the levy of an execution 
upon it for his debts, the creditor may attach aud cauſe his execu- 
tion to be levied in the ſame manner, as tho the deed was record- 
ed, and then by an application in equity, he may compel the ven- 
der to releaſe to him, by which he will acquire a legal title. In 4 


ſimilar caſe the vender after the land Was attached, took back tlie 


7 _ deed 
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deed on an agreement that the ſame ſhould be void, for the purpoſe 
of defeating the creditor, who had attached. But he was decreed, 


to releaſe. 


If the parties in convey ing lands ould wake any miſtake f in 
drawing the deed, in the deſcription of the land, or the like, and 
the party to whote advantage ihe niftake operates, ſhould refuſe to 
rectify it, he might be compelled by a court of equity. So if the 
conveyunce ſhould be defective, wanting certain legal requiſites, 
yet if the contract of fale was boua fide, and an adequate conſidera- 
tion given, by which the purchater acquired an cquitable title, he 
who has the legal title might be compelled in equity, to releaſe to 
him who has the equitable eſtate. | | 


A court of equity way decree the conveyance of lands, where 4 


perſon has by a miſtaken apprehenſion of rhe ſubject given up his 
contract, and has no remedy at law, = A man purchaſed lands 
of wo joint-tenants, and gave to them jointly a note for the pay- 
ment, and took from them a bond for a deed on payment of the mo- 
ney within: certain time. Before that time one of the joint tenants 


died, having appointed the other his executor, Within the time limit- 


ted the purchaſer paid the money to the ſurvivor, and took from him 
a deed of the land. As the ſurvivor was executor to the deceaſed, the 


purchaſer ſuppoſed that the deed veſted him with a compleat title 


to the land, and upon that miſtaken idea, gave up his bond for a 
deed. He took pofleffion of the fand and occupied it for a long 


time, when the heirs of the deceaſed joint-tenant, being ſued for a 


debt contracted by him for the purchaſe money of the Jand in 
queſtion, brought their action at law ſor the recovery of the Jand. 
It was apparent that the purchaſer, (as the right of ſurviyorſhip is 
not admitted by our law,) bad not à legal title; but as he had 
paid for the land, to the perſon who had a right to receive the mo- 
ney, (the ſurviving joint- tenant being one of che promiflees in the 
note, aud executor to the deceaſed,) he clearly had an equitable 
title: and the giving up the. bond, being in conſequence of a-miſ- 
taken apprehenſion reſpecting the effect of the conveyance, could 
not in good conſcience prejudice his claim. On a bill in equityy che 


court decreed that the heirs who claimed the land, fould releate 
10 
4 Mathewſon vs. P Kh urſt, 8 8. C. 1792. 
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to the purchaſer, and laid a e ere e on all proceeding 
at law. | 


Where a deed or will, is ; ſuppreſſed by a perſon deriving an 


: advantage from ſuch ſuppreſſion, the party claiming umler ſuch 
deed or will, may by application to a court of equity, obtain 
| a decree to hold and enjoy the eſtate, and the ns ore ſhall be 


ordered to colivey. 


= Bill in equity may be brought to | ct a perſon who has, 
the deeds of another, to deliver them up; for i in trover er damages 
only could be recovered. | 


a 

CHarTER EIGHTH. 

OF THE POWER OF COURTS OF EQUITY RESPECTING 
CONTRACTS OF A PERSONAL NATURE. 

Uxom this head 1 ſhall conſider, 1. The power of a Court 

of au to decree the ſpecific performance of perſonal Contracts. 

The power of a Court of Equity to enforce the performance 


of A BR Contract, where there is no legal remedy. = 
3. The Peer. of a Court of 9 075 to ſet alide a perſonal 


| Contract. 


4. The power of a Court of Equity to relieve in caſe of Miſs. 
takes in perſonal Contracts. 


J 15 The power of a Court of ons to 93 wy ei pers 


formance of perſonal Contracts. | 


2 It is a general le; that where the matter reſpects perſonal 
4 and lays merely in damages, there the remedy is at law 
only, As well, becauſe courts of law can give as full and effect- 
ual reparation in ſuch caſes as courts of equity, as becauſe the 
aſcertainment of damages is the proper buſineſs of a jury, and can- 


not be adjuſted by the conſcience of a chancellor. But where 
the ſpecific execution of a perſonal contract, is neceflary to do- 


effectual juſtice, and anſwer the ſubſtantial intent of the parties; 
courts of equity will decree tlie agreement ſpecifically, tho other- 


Nnn wiſe 
9 1P, Will, 731. 3 2 Ark. 306. @ 2 Pow. Cons 13, 17. 


458 OF THE POWER OF COURTS OF EQUITY, 


wiſe the proper remedy, would be the recovery of damages by s | 


ſuit at law. Such interpoſition will be in cafes of contracts to 
perform ſomething relating to perſonal things, at ſeveral diſtin& 


times, or at a future period. Such contracts muſt be fair, equal, 


and juſt in al} their parts, Hke real contracts, to induce a court te 
decree a ſpecific performance. Afew inſtances will unfold the ex- 
tent of this branch of equitable jurifdiction. | 

5 Two perſons agreed with another to purchafe ſeveral parcels 
of wood, of a certain deſcription, ſtanding in a certain place, for 


the ſum of { 7500, at ſix ſeveral payments, in fix years, and to have 


eight years to diſpoſe of rhe fame, and that articles of agreement 
Should be drawn and perfected with uſual covenants, as foon as 


convenient. The feller brought his bill for a ſpecific perform... 


ance, The court remarked that they would not entertain 
bills. for the ſpecific performance of agreements, . relating to 


Kock, corn, and articles in general, of a perfonal nature, becauſe 


a more compleat and expeditious remedy might be had at law, and 


the value of ſuch articles were fluctuating: that the proper caſes | 
in which to grant ſpecific relief, reſpected lands, which were of a 
certain and permanent nature: but that notwithſtanding this ge- 


neral diſtinction, there might be fome ſtances, i in which adequate 

relief gould not be had at law, by the uſual method of granting 
compenſation by way of damages: and that therefore ſpecific re- 
Hef ought to be decreed. This caſe was conſidered as a proper 
fubje@ for ſuch equitable interpoſition ; but it appearing on evi- 
dence; that the agreement was unfairly obtained, and by miſrepre- 
ſentation, the bill was diſmiſſed or that ground. 


e A ſpecific performance of articles for the WY of * 
hundred tons of iron, to be paid for in a certain number of years, 


by inſtalments, has been decreed. So has a fpecific performance of 


a leaſe, relating toallum works and the trade thereof, been decreed, | 


becauſe. it would have been greatly damaged, if the covenant 


had not been ſpecifically performed. If a hip carpenter ſhould con- 


tract for the purchaſe of a great quantity of timber, growing on 


land which might be convenient for his uſe, by the vicinity of it, 
a ſpecific performance of the contract only could anſwer the ju | 


tice 


b 3 Ack. 38% „ thid. 384» — 
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vice of the caſe. 4 If two partners ſhould enter into an agreement 
by a memorandum, to carry on a trade together, and it ſhould be 
ſpecified in the memorandum that articles thould be drawn purſuant 
to it: and before they were drawn, one of the parties ſhould fly off, 
and a bill ſhould be preferred, there can be no doubt but that 2 
court would decree a ſpecific performance of the contract, tho of 
a perſonal nature. But a ſpecific performance of a contract to 
transfer South - Sea ſtock, was refuſed to be decreed ; becauſe the 
| remedy was compleat at law, as the party by the money recover» 
ed in damages could buy tach ſtock, which made it different from 
land, becauſe one parcel of Jand might be more pleaſant or con- 
renient than another, but all South-Sea ſtock was alike, 


Here a general maxim muſt be obſerved, chat there is a diffe · 
rence between contracts, that are immediately to be executed, and 
thoſe which are to be executed at diſtant' and different times, in 
reſped of their ſpecific performance; that where contracts are im- 
mediately to be performed, and are broken, adequate damages can 
be given by a court of law, but where they are to be executed at 
different times, and are to be a long time in the execution, thert 
2 ſpecific performance only can give compleat relief. 1 
2. The power of a Court of Equity to enforce the perform - 
ance of a perſonal Contract, where there is no legal remedy. 

This may be done where the contract ceaſes to be obligatory by 
operation of law, or where it is defeated by the act of the party · 
In all caſes of joint contracts, if one of the obligors die, the con- 
tract ſurvives againſt the ſurviving obligor, and the executor or ad- 
miniſtrator of the deceaſed, is diſcharged at law from the obliga- 
tion: but in caſe the ſurviving obligor is a bankrupt, and un- 
able to pay the debt, then the eſtate of the deceaſed obligor, is in 
equity conſidered as holden to pay it ; and may be purſued in 
the hands of the executor or adminiſtrator, till ſatisfaction is ob- 
rained, F This principle has been repeatedly recognized by the 
the courts of this ſtate, and petitions of this deſcription have been 
frequen tly ſuſtained. 


z A man before marriage gives a bond to a woman to leave 


her a thouſand pounds, if ſhe ſurvives him, and then marries her, 


5 The 
1 55 2 Pow. Con. 219. t 1 P. Will. 370. ” Kirbs 147- 
1 Finch. Pr. 727. | 15 a ö | 
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The huſband dies inteſtate ; here tho the bond became void by the 


ſabſequent intermarriage, yet equity will enforce the fulfilment of 


It, becauſe it is in the nature ofa marriage agreement. 


Courts o equity may grant relief upon perſonal contracts, where 
the party againſt whom it was intended to operate, has defeated 


it at law by a wrongful act. 6 Little was indebted to Warner in 


the ſum of one hundred pounds on acco:nt of ſaretiſhip. Warner 
propoſed to give this debt to his ſon Reuben, as part of his por. 
fion, and to take two notes from Little for fifty pounds each paya- 
ble to Reuben. Warner being illiterate, and unable to read, 
truſted wholly to the honeſty, and uprightneſs of Little ; who 
being diſpoſed to take advantage of him, gave the notes for 
ten per cent. intereſt, with an intention to defraud Warner of the 
money. Warner delivered the notes to his ſon, and when on 
his deceaſe, they came into the hands of Fowler, his adminiſtrator, 
they had been altered from ten, to fix per cent. intereſt. Fowler 
Put the notes in ſuit, and Little takin g advantage of the alteration, 
avoided them at law, Upon this Fowler preferred his bill in chan- 
cery ſtating the whole caſe and praying for relief. 


It was contended on the part of Little, that if the note had not 


been altered, that a recovery might have been had at law, for the 


plaintiff might have ſhewn thar the giving of the note for ten per 
cent. was an impoſition, and he might have given unlettered, in 
evidence, which would have made the note good at law. And 
as the legal remedy on the note, was defeated by the act of alter- 


ing it, there could be no relief in chancery. But the court deter- 


mined, that as the firſt wrongful act was done by Little, and as he 


gave a note void upon the face of it, for the purpoſe of defrauding | 


Warner, ſuch void note did not extinguiſh the original debt, 
and that the ſubſequent alteration could not purge the original 
fraud, and wrong of Little: therefore he ought to pay the debt, 
which exiſted in juſtice, and they decreed the ſame accordingly. 


A man voluntarily gave a woman a bond in the penalty of one 
| thouſand pounds, conditioned, that if he did not marry her within 
a twelve month after date „ he would pay her five hundred pounds, 


Soon after, under pretence of reading it, he took it againſt her con · 
ſent 
5 Little v3. Fowler, 8. C. 1795, 5 1 Atk, 287. 
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ſent : and carried it away. A bill was brought to oblige him to 
deliver the old bond, or if cancelled, that he ſhould execute a 
new one. The plaintiff dying pending the bill, her mother as ad- 
miniſtratrix, revived it againſt the defendant. The court were 
of opinion, that as the bond was gone by the default of the defend- 
ant, the plaintiff was not only entitled to a diſcovery, but relief, 
by the payment of the money, and decreed that the defendant 
ſhould pay the principal ſum of five hundred pounds with the i in- 
tereſt from the fling of the original bill. 


If the principal procure a bond or note to be delivered up by 
fraud, equity will ſet it up againſt a ſurety, tho extinguiſhed at 
law. Bur where the creditor takes a new bond, without the ſure- 
ty, (having delivered up the old,) and the obligor becomes a bank- 


rupt, he may not call on the ſurety. 


Where a bond, or note is cancelled by miſtake or accident, 
or where they are releaſed and diſcharged by miſtake, courts of 
equity will ſet then up againſt the debtor, and decree payment, 
tho the remedy is gone at law. In like manner, if they are burnt, 


deſtroyed, or loſt by any accident, equity may grant relief. 
w” 

tracts. 

| It may generally be remarked, that perſonal contracts may be 


ſer aſide upon the fame priueiples, as executory contracts of real 
but I ſhall illuſtrate the ſabje& by a few adjudications. 


The power of a Court of Equity to ſet aſide perſonal Con- 


nature : 
An action had been brought by Lankron againſt Scott and his 
wife, for {landerous words, which was ſubmitted to arbitrament. 
Scott not being able at that time to juſtify the words ſpoken, a 
ſum in damages was awarded againſt him, for which he executed 
his note in fulfilment of the award. The note was put in ſuit, 
and While pending, Scott brought his petition, ſtating, that 
after the execution of the note, Lankton had confeſſed that the 
words ſpoken by the wife of Scott, for which he had obtained the 
note by way of damages, were true; that he had been guilty of 
great injuſtice in proſecuting them : and that the ruin of his reputa- 

tion 


13 Atk, 91. Jlbid. 93. m Eirb. 356. 
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tion was owing to his own wicked conduct, and not to the ſlanderous 


words of Scott, and his wife ; praying that the note be decreed 
void. The court were of opinion, that as the plaintiff proſecuted 
| a perſon he knew to be innocent, but whom through his ſuppreſſion 


of a fact, he made to appear guilty, by which he obtained a note for 


damages, that ſuch note was unduly and ur.conſcionably obtained: 


and that the fraudulent act of ſuppreſſing the truth, which after- | 


_ wards. appeared by his own acknowledgment, furniſhed a ſtrong 
ground of relief, and they decreed the note to be void. 


4 All marriage brocage contracts, given for aſſiſtance in pro- 


curing marriages, are void ; becauſe they militate a gainſt the gene · 
ral welfare of ſociety. Therefore a bond or agreement to give 
money to any one, to uſe any influence over another, to procure a 
marriage, or to give money if a marriage can be obtained, would 
be void. So a bond to give money in caſe of marriage is void. 


e All contracts made in fraud of marriage contracts, are void, as 
here the father covenants to ſettle a certain eſtate on the mar. 
_ riage, and the ſon privately agrees to repay back a certain part to 
the heir : and ſo in all caſes where there is private agreements 
between ſome of the parties, to deceive the reſt, and which is con- 
trary to the agreement made with thoſe intended to be deceived. 


A bond given in conſideration that the wife of another ſhoulld 


uſe the influence and power ſhe had over the grand- father of the 


obligor, an old man of eighty-two, that he ſhould diſpoſe of his 


vhole eſtate to the benefit of the obligor, and give ſecurity that he 
would not alter his will; decreed to be void. 7 So is a bond giv- 
en to another, in conſideration, that he ſhall procure for him a 
certain office. : Bonds and contracts obtained by fraud, from 
weak men, and by taking an undue advantage of neceſſicous men, 


are void. / Courts of equity may relieve in caſe of uſurious con- 


tracts, but it is on the principle of directing the payment of what 
is juſtly due, expunging only the uſurious part. 1 


The having been in drink, is not any reaſon to relieve a man 


againſt any deed or agreement, obtained from him under thoſe 
| circumſtances 

n 1 V-z- 506. 1 Chan. Rep. 87. 7T "Fl Con. 174. 1 P. Wil. 118. 
„ 1 P. Wil 496. Finch Pr. 522, x Vez. 277, p Ibid. 276. g 3 P. Wi. 
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#ircumſtanees ; for this would be to encourage drunkenneſs: but 
If à man is d?awn in to drink by the management and contrivance 
of another, for the purpofe of taking advantage of him, then a eon- 
tract obtained from him by ſuch perſon is void. 


„A bill was brought for the ſpecific performance of a leaſe ; 
the deſendant was admitted to adduce parol proof of a different 
ſubſequent agreement, reſpecting the ſame ſubject : and the court 
diſmiſſed the bill. In equity a written contra& may be diſcharged 
by parol. Ea | 5 


4. The power of courts of equity to relieve i in caſe of miſtakes 
in perſonal contracts. 


Courts of equity ill relieve in 9 of miſtakes in contracts, 
dy compelling the performance of the contract, according to the 
true intent, and nnn the eren, or by ſetting aſide the con- 
tract itſelf, 6 


= A parol agreement was made, that Chapman, and Lewis ſhould 
convey certain lands to Allen, and that he in part payment ſhoufd 
pay an execution againſt Chapman in favor of Sumner. Purſuant 
to this agreement, the land was conveyed, and a bond at the fame 
time was executed by Allen, with intent to indemnify Chapman 
againſt the execution, but by miſtake the execution was miſdeſcri- 
bedin the bond, as being againſt Chapman and Lewis, when in fact 
it was againlt Chapman only. Chapman was compelled to pay the 
execution, and in an action on the bond, failed of a recovery, by the 
miſdeſcription of the execution. He exhibited his bill in chancery, 
praying for relief. On a plea in abatement in the court of common 
pleas, the petition was abated, but on writ of error their judgment 
was reverſed by the ſuperior court, on the principle, that parol 
evidence was admiſſible to prove a miſtake, in a writien contract,, 
that it was equal whether the omiſſion was inſiſted on, as a miſtake, 
or fraud, = and that miſtakes, and miſapprehenſions in the drawer 
of deeds, contrary to the deſign of the parties, is as much a ground 
of relief, as fraud and impoſition. Upon a trial, the miſtake being 
proved, the court decreed that Allen ſhould pay the amount of the 
execution, a gainſt which the homes was intended to indemnify 2 92 


man. A 
v2 Vez. 299. x Kirh, Rep. 399. 9 3+ Alk. 388. = 2 lbid. 203. 
ver. 315. | ; 15 „ 


%% Or THE POWER OF COURTS OF EQUITY 


2 A man apreed to be bound in a bond, as ſurety to another, and 


ſigns and ſeals it accordingly, but by the neglect of the clerk, his 


name was emitted ro be inſerted in the bond. The obligee ſhewed 
to him the bond with his name and ſeal, and demanded payment, 
and threatned to ſue him, unleſs he would give freſh ſecurity ; to 
which he agreed: but afterwards diſcovering the miſtake, refuſed» 
not being bound by law. But he was compelled in equity : for 
here was an accident that was proper for the cognizance of a court 


of equity, and the hand and ſeal was ſuſlicient evidence on Wick to 


ground the relief. 


A written apr eement "Hig miſtake of the drawer „ Was drawn 


contrary to the intent of the parties, as appeared by minutes, and 


calculations made by them at the time. Parol evidence was ad- 
mitted to prove this miſtake, and the court decreed that the mi- 


nutes ſnould be conſidered as the agreement. 


6 perſon made an aſſurance upon his life, intending i it as a pro- 
viſion for his wife in caſe of his death. By miſtake the policy was 


made to himſelf, his executors and adminiſtrators, inſtead of being 
made payable to his wife. He died within the time for which his 
life was inſured, was inſolvent, and the money was paid to his ad- 
miniſtrator. His widow applied to the ſuperior court, as a court 
of equity for relief, on the ground of the miſtake, and the court on 
that principle, ordered the adminiſtrator to pay to her rhe ſum he 
had received on the policy; for they faid that parol proof was ad- 


miſſible to rebut an equity, or to ouſt an implication ; that if the 


queſtion be what the writing is, or what is the meaning and con- 
ſtruction of it, the writing muſt ſpeak for itſelf, aad parol proof is 
not admiſſible to vary, or contradict it: bat when the queſtion is, 


what the writing ought to be, and whether by fraud, or miſtake, it 


js different from what the parties intended to have made it, or it 


ought to have been, parol proof may be admitted for that purpoſe, 
otherwiſe the party injured by miſtake or fraud, would be forever 


without remedy. 


In all cafes where a bill is brought for the performance of 


a written contract, equity will admit the defendant to addnce parol 


| proof ofa miſtake in the contract, and if the miſtake is material, 
courts 


# Finch, Pr. 3cg. b 1 ver. 456. | 6 Parſons vs. Hoſmer, S. C. 1797: 
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Courts vin refuſe to decree a perſorwadee of the contract. 4 Thus 
on a bill for the performance of a leaſe, the defendant was admitted 
to adduce parol evidence, to ſhew that a part of the contract was, 
that the plaintiff was to pay the rent clear of taxes, which was omit- 
ted by him in drawing the leaſe. The court refuſed to enforce 
the Fe of the contract. 


Equity may ſet aſide written contracts, when by miſtake they 
are made different from the intention of the parties : and en- 
Join the parties not to proceed at law. If a recovery be had on 
ſuch contract, they might order the money to be refunded by him, 
who had obtained it wrongfully, by force of a miſtaken contract. 
Bur in theſe caſes, they would probably interfere on the ground 
that the contract actually made ſhould be performed. 


| e Courts of equity will dectee an agreement, notwithſtanding 
the plea of its having been entered into under a miſtake, if the 
effect of it be to diſpenſe with a forfeiture : becaiiſe they always 
favour contracts, that retain their intermeddling in caſes of that 
kind, But in caſes where if there be any miſtake, it is the miſtake 
of all the parties to the agreement, and no one is more under an 
impoſition than another, courts of equity hold that to ſhake them on 
that account would be miſchievous, tending to make all a greements 
vain and nugatory. And in ſuch caſe the miſtake is not the occa- 
ſion of the promiſe : therefore the act is valid, there being nothing 
wanting of the true aſſent on all ſides, If parties are entering 
into an agreement, and the inſtrument containing information reſ- 
petting that, in which the miſtake is ſaid to be, is lying before 
them and their counſel, while the draughts of the agreement are 
preparing, the parties will in equity be ſuppoſed to be acquaint- 
ed with the conſequences of law, as to thoſe points, and none 
of them will ever be relieved under pretence of miſtake or ſurpriſe, 
- when ſuch circumſtances attend the caſe ; Tor? it is each of their 
bulineſs to ſearch out the ON: 


O o oO 
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N this miſcellaneous chapter, I ſhall conſider the reſidue of 


equity juriſdiction, and an could not be claſſed under any oe | 


ral head. 


1. Equity will protect SS of a choſe in action, and 
the general rule is, that whoever takes the aſſignment of a bond 
or note, or other thing in action, takes it ſubject to all the equity 
in the hands of the original obligee : / bat length of time and cir- 
cumſtances may vary that, and make the caſe of the aſſignee ſtron- 
ger, as where a bond taken from a ſon, payable in ſix months at- 
ter the death of his father, if heſurvived him, otherwiſe to be void, 

which coming under the deſcription of a catching bargain, was void 

in equity: but no bill being brought in ſeveral years for relief, and 
the bond having been bona fide aſſigned 1925 a valuable e 
tion, the court ed to relieve, | 


If the af ignor of a bond or note, feces | in the collection, the 
aſſi ignee has ſufficient remedy at law, by force of the indorſement : 
the only caſe in which equity has occafion to interfere, 1s where 
the aſſignor being a bankrupt and unable to make good his indorſe- 
ment, then if the debtor having notice of the affignment, will after- 
wards pay the ſam due on the bond or note, to the aſſignor, and 
tak e a di ſcharge therefrom, & he will on a petition in equity be 
compelled to pay the fame to the aſſignee”; becauſe it was a fraud- 
alent and diſhoneſt act, to attempt to cheat the aſſignee out of 
the debt, by making nent to the bankrupt affignor. 


2. We have no ſtatutes authoriſin £ off-ſets of debts to be made: 
but the courts of equity in certain caſes have decreed it, where 
juſtice required. In all caſes of inſolvent eſtates, where there are 
mutual demands, tho of a different nature, they are to be off-fer : 
and if the adminiſtrator or executor of the deceaſed inſolvent per- 
ſon, refuſe to do it, a court of equity will compel him. In caſes 
where a baukrupt has a demand upon a man of property, who 
has another demand on him, if the bankrupt refuſes to off. ſet his 


demand, he may be compeHed by a bill in chancery. “ Lee, a 
man 


f 1 V. 122, Lee vs. West, 


8. C. 178. 


2 Ruſſell vs. Corn well, 8. C. 1794. 
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man af large property, had ſundry executions againſt Weſt, a 
bankrupt, who had one execution againſt Lee, but refuſed to off- 
ſet it, and attempted to collect it. Lee exhibited his bill in equity 


and obtained a decree that the execution of Weſt ſhowe 35 off. ſet 
on his executions. againſt him. 


3. # Courts of equity cannot compel the ſpzcific performance of 


an agreement, to ſubmit a controverſy to arbitrament: for ſuch 


ſubmiſſions are uſually conditional; ſo that the award be publiſhed 
in ſome certain time: and it is not in the power of a party to 
oblige the arbitrators to proceed to a hearing and deciſion of the 
matter in diſpute: and no man is to be decreed to do an act 


hielt it is not in his power to perform. But courts of equity ex- 


erciſe certain powers reſpecting awards : they can ſet them aſide 
for miſbehaviour, colluſion and corruption in the arbitrators. So 
awards may be ſet alide, and equity will relieve, where . the ar- 
bitrators go upon a plain miſtake” in point of law or fact: but 


there muſt be palpable miſtakes, ſuch as the arbitrators would 


have corrected, if they had: been better informed: but where the 
points were doubtful, and the arbirrators exerciſed their judgment, 
tho they may have erred in opinion, yet this will be misjudging, 
and not a miſtake, and therefore no ground to ſet aſide the award. 


This is all the power that courts of equity can exerciſe in relieving 
. againſt awards: but in ſome caſes they may decree a ſpecitic exe» 
cution of an award. | | 


» A man having a diſpute with his ſiſter pe a tract of 
land under their father's will, agreed with her hulband, and entered 


into a bond in a penalty of two hundred pounds, to ſtand to the 
award of arbitrators. The arbitrators awarded that the brother 


ſhould pay ten pounds on a certain day, and thirty pounds on ano- 


ther, and that the huſband ſhould precure the wife to join in 


a conveyance of the land to him. The brother paid the ten 
pounds at the time, which was received, and tendered the thirty 
pounds to the huſband at the time, who was willing to receive it, 


but would not execute the deed, On a bill for a ſpecitic perform- 


ance of the award, it was objected on the part of the defendant, 


that no bill had ever been ſuſtained for the ſpeciſic performance of 


„„ ; on an 
£1 Ve- 444% 3 Atk. 529. I Ibid, 494. m 3 P. Will. 187. 
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an award: and that it was unreaſonable, becauſe it required that 


he ſhould procure his wife to join in the conveyance, which it might 
Not be in his power to do : but the court determined that it was 


a ſettled principle, that where a huſband for a valuable conſideration 


covenants, that his wife ſhall join with him in a conveyance, equi- 
ty will decree a ſpecific performance of the covenant ; that the 
defendant by accepting the maney had undertaken to perform it, 
and made it an agreement for a valuable conſideration, and that it 
Was againſt conſcience, that he ſhould take the money awarded, 
and refuſe to perform the award: that there was a difference be- 
tween awards to pay money, and to do ſome collateral thing; that in 
the former caſe the law furniſhed compleat remedy : but in the 
latter caſe, where the performance was proper, the law could only 
give damages, and therefore a bill in equity to obtain ſpecific re- 
lief was reaſonable, and accordingly the defendant was decreed to 
perform the award ſpecifically, | 

4. Equity may compel any perſon to reſtore, and deliver up to 
the proprietor, or to the perſon who is entitled to them, deeds, 
wills, bonds, notes, or any writings of a valuable nature, and ne- 


ceſlary to evidence any title, claim or debt, Tha the party inju- 


red may maintain his action at law, yet he can only recover pecu- 
niary compenſation, which is not an adequate relief, and therefore 


equity will interfere, and compel the delivery of the ſpecific thing. 


„A bill will lie to compel the ſpecific delivery of a thing, which 


is conſidered as a curioſity, and for which the owner would be un- 
willing to take the actual value. As where the duke of Somerſet 
was entitled to an old altar piece, remarkable for a Greek inſcrip- 
tion, and dedication to Hercules, which came into the poſſeſſion of 
a goldſmith, the court decreed that it ſhould be delivered in ecke 


5. Injunctions are often granted by courts of chancery, to pre- 
vent the doing of certain acts: for which, tho the party injured 
has a legal remedy for damages, vet the injury being of ſuch a na- 

ture that damages will mot be a compleat reparation, therefore 
equity will reſtrain the counniſſion of ſuch acts. Thus where te- 
nant for life, or years, not having a right to cominit waſte, does, 
or is about to do thoſe acts, which by law are denominated waſte, 


the heir, remainder-man, or um, way apply to a court of 
| equity 


9 3 . Will. 3 390. : 
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equity, aud obtain an injunction againſt the tenant, prohibiting the 


| commiſſion of waſte: tho an action at law would lie for the inju. 


ry: becauſe the relief is more compleat to prevent the injury, than 
to give damages after it is done: and the deſtruction of trees for 
ornament, might be an irreparable injury to the land. " © 


Injunctions have been granted to reſtrain the publication of pri- 
vate letters and books. A bill was exhibited by the executors of 
Lord Cheſterfield, to reſtrain the widow of his ſon, to whom his 
letters were written, from publiſhing them, it having been propo- 


ſed to be done without the conſent of Cheſterfieid in his life time, or 


of his executors ſince his deceaſe. An injunction was accordingly 
granted. | 1 


If any perſon ſhould propoſe, or offer to republiſh a book to 
which another has the copy: -right, whether it be the author, or 


his aſſignee, ſuch author or eſſignee may apply to a court of equity 


and obtain an injunction to reſtrain ſuch publication. g So if an 
author ſhould {11 his copy-right, and afterwards ſhould undertake 
to republiſh the work with alterations, yet if it is in ſubſtance the 
fame work, he may be reſtrained by injunction. A general aſſign- 
ment of a copy-right, will transfer the contingent right of the au- 
thor to the ſecond fourteen years, in caſe of his ſurviving the * 


„Injunétions bave been granted to prevent perſons who were 
building houſes, near the houſe of another, from erecting them ſo 
high, as to obſtruct the light of his windows: and if there be a diſ- 
pute as to the right, the injunction may be continued till there can 
be a trial of the right at law. So injunctions have been granted to 
prevent a tenant from plowing up a bowling green: and allo to 
prevent acts which would be a damage to a fiſl pond. 


+ 6, Fraud is the principal object of equity juriſdiction, and is 
only practiſed in making contracts. We have already fully confi- 
dered this ſubject, as it relates to the ſetting of contracts aſide. 
But there may be inſtances in which a perſon by force of a fraud in 
a contract has obtained the property of another, while the par- 


ty defrauded has no remedy on the contract, and can derive no be- 
negfit from ſetting it aſide, Let when a Ones has thus protected 


Hhimſelf 


7 Ambler s Rep. 737 92 Brown Ch. Rep. 21, ”1 Vc. Sas. 2 Brown. 
Ch. Rep. 64. 2 Vez. 432. 
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himſelf in a fraud, by the forms of law, it is juſt that Tre ſhould he 


compelled to refund his ill gotten gains, and equity having induſ- 


triouſly purſued fraud through every labyrinth of cunning, has fur- 


niſhed relief. / As where the projectors of a bubble, called the 


land ſecurity, and oil patent, drew in a number of perſons to ſub- 


ſcribe for ſhares, on pretence that the project would be very lu- 
crative, and pledged as ſecurity, landed eſtate of much leſs value, 
the ſubſcribers to the ſcheme, on diſco- 
vering it to be a cheat, exhibired a bill in chancery for relief, and 


tho the defendants inſiſted that land was pledged as a ſecurity for 


the money advanced, yet as it was of much leſs value, than the 


money paid, and the whole appearing to be a fraud, the court 


decreed that the projectors ſhould refund rhe amen © to the ſeve · 
ral eee who had no; it.“ 


9 * 


CHAPTER Tzurn. 
OF THE PETITION: AND PLEADINGS. 


Tur petition is the ſame in equity, as the declaration 3 in law, 


It contains a ſtarement of the facts, which are the ground of the 
claim for relief. It mult be addreſſed to the court, which has ju- 


riſdiction of the matter of complaint, and contain the name and 
Every perſon who is to be eltect- 
ed by the decree, ſhould be made a party to the petition, 


All the facts muſt be alledged, which are eſſential to conſtitute 
the claim, which give the court a right to interpoſe, and which 
render ſuch interpoſition neceſſary. It is the practice to aver that 
the petitioner has no remedy at law, and to requeſt the court to 
enquire into the truth of the facts. The petition cloſes with A 
prayer for ſuch ſpecitic relief, as the party conceives himſelf enti- 


tled to, and alſo a prayer for general relief. But it would be ſuf- 
ficient to pray for relief gencral'y ; for if the ſpeciſic relief pray- 


ed 


. In ſome parts ef the 1 when there hs 1 a 0 ſevy of an 
execution, it has bern the practice to apply to a court of equity for an 


alias: but this is vn neceſſary, as in ail caſes, where an execution has been. 
. by anltak: levied dpon the real or perſonal eftate of a man, not the debtor 


in he cxccution, and infdorſed ſatisfied and returned, ſcire facias, or debt pon 
Judgment wil lic. ao 4 2 P. Will. 154 | 
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ed for, cannot be with propriety granted, che conrt will, under the 


7 


prayer for general relief, grant ſuch "ves as is adapted to the na- 
ture of the caſe, | =, | 6% 5p 


To the petition is annexed a citation, directed to a proper officer, 
commanding him to give notice to the petitionee, defendant, or 
reſpondent, to appear before the court, which muſt be deſcribed, 
to anſwer to the complaint. This citation muſt be ſigned, and the 
duty certified in the ſame manner as in ſuits at law, The proceſs 
muſt be ſerved by leaving a true and atteſted copy of the petition 
and citation twelve days before the ſitting of the court, with the 


defendant, or at his place of abode, if within this ſtate ; if 


the defendant belong not to this ſtate, and has an agent or attor- 
ney here, a copy may be left with ſuch agent or attorney ; or if 
he has none, and the matter in diſpute relate to lands, or ſome 
ſuit depending in a court of law, ſo as to give a court of equity here 
juriſdiction reſpecting it, then notice may be given by ſending to 


the defemlant, a copy of the petition and citation. This is the 


only mode in ſich caſes by which that notice may be given to the 
defendant which is reaſonable, to give him an oppurtunity to de- 
fend his rights. The petition muſt be returned to the clerk of 


the court, and is proceeded with as a ſuit at law, 


When the defendant has been thus notified, if he is not an 
inhabitant of this ſtate, the petition muſt be continued to rhe next 
term, like a ſuit at law : if he is an inhabitant of this ſtate, and ne- 
glects to appear, he may be defaulted; and the court having made 


_ enquiry reſpecting the truth of the facts, and the nature of the 


the claim, will paſs ſuch decree as the rules of equity will war- 
rant. The court do not proceed on a default in equity, as at 
law, by taking the facts pro conſeſſo, and rendering judgment 


_ accordingly : but they will make enquiry reſpecting the facts, and 


be intel of their truth, before they win pi on 


I the defendant appears, he has a right to make his defence ; 
which may be done in two ways, by pleading in abatement to 


the petition, or anſwering to the merits. Pleas in abatement may 


de for defects in n of form, and for defects in point of ſubſtance, 
„ Formal 


Spe 
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Formal defects may be to the juriſdiction. If before a court of 


common pleas, and the ſum or matter in diſpute, exceeds in 
wlue one hundred pounds: if before the ſuperior court, and the 
matter be leſs than one hundred pounds, or more than ſixteen 
hundred pounds : if before the general aſſembly, and the matter 
is leſs than ſixteen hundred pounds, then ſuch courts have not cog- 
nizance, and this is proper in abatement. So if a petition in the 
court of common pleas, is to controul or effect a judgment of 
the ſuperior court, or if neither of the parties dwell in the county 
where the petition is brought, or if there be a miſnomer, or miſ- 
deſcription of the parties, or a perſon in intereſt, is not made a 


party to the petition, or is not notified; or if the petitjon is not 


properly ſigned, and the duty duly certified, or if the proceſs is not 


legally ſerved ; 
So may a defect in points of fubſtance, which is in the nature of 


a demurrer. 
entitle the petitioner to the relief prayed for, or if it is apparent 
that from the facts ſtated in the petition, there is an adequate re- 


medy at law, this may be pleaded in abatement. 


If the opinion of the court ſhould be, that the plea in ame 
is ſufficient, then the petitioner has the ſaine right to amend as at 
law. All defects which are in their nature amendable may by 
force of the ſtatute be amended ; ſuch as miſnomer, miſdeſcription, 
or the omiſſion of any facts, which can be ſupplied, But where 
the petition abates on account of juriſdiction, non payment of duty, 
bad ſervice; or becauſe the caſe is not a proper ſubject of equity ju- 


riſdiction, or there is an adequate legal remedy, then from the 


nature of the thing, the petition cannot be amended. If rhe pe- 
titioner amends, the petitionee will have the ſame right to plead 


iu abatement, as at law. 


If the petition does not abate, or avis abated, is properly a- 


mended, or if no plea in abatement is exhibited, then the defend- 
ant may anſwer te the merits of the claim. He may if he pleaſes 
make an anſwer to the petition, and ſtate tlie facts on which he 
relies for his defence, and the petitioner may reply : but no ſyſtem 
of pleading has ever been adopted in matters of equity, by which 


the diſpute is Fg wa 1 Pome as at law, The uſual 
and 


theſe matters may all be pleaded in abatement. 


Therefore if the petition does not ſtate ſuch facts, as 


any 
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and moftcommon practice has been for the defendant, nat to make 


any plea or anſwer, but to proceed ta a hearing of the petition at 
large. In many caſes it would unqueſtionably be convenient, where | 
the caſe depends on a ſingle point, for the parties by conceſſion in 
pleadings to bring that ſingle point in view, and ſhorten the trial, 
by rendering it unneceſſary to prove facts that were nat contelled, 
And this may now be done, for the deſendant in his anſwer might 
ſtate the grounds of his defence, and point out the facts in the pe- 
tition, which he denied, The petitioner in his reply, might alledge 


ſuch new facts as he thought proper, to obviate the anſwer of the 
defendant and deny the facts he intended to conteſt, But on this 


head, no rules have been adopted, there is no regular mode of 
cloſing the pleadings, cither party may ceale to reſpond. or reply 
when be pleaſes, and the court will proceed to examine with rcf- 
pect to the truth of the facts in conteſt, between the parties. 


— 


ut as the defendant when he makes no anſwer, may take 
advantage of any defect of proof on the part of the petition, or in- 
fliciency of the facts ſtated, as he may adduce witneſſes to contra- 
dict and diſprove ſuch facts, and may take advantage of as many 
various points and different diſtin& matters, as are in his power, to 
remove the ground of the claim, this mode has generally been pur- 
ſued : for the defendant may derive from it every advantage that 
could poſſibly be derived from pleading ſpecially. It is a mode 
well calculated to bring before the court, every fact that can in 

any ſhape be material in the deciſion of the queſtion, The plain. 
tiff will at firſt be confined to point his proof to the facts alledged 

in his petition, the defendant will be indulged to extend his proof 16 
any matter, that is a good equitable ground to remove, or rebut 
the challenge of the plaintiff: who in his turn will be allowed to 


counteract ſuch teſtimony by other witnefles. The cauſe. being 
| heard upon this broad baſis, the court have the faireſt chance to 


decide with reſpect to the ſuflicyency, and the truth of the facts in 

queſtion, upon the molt liberal and comprehenſive views of juſtice, 

without thoſe enibaraflinents in which they are ſometimes involved 

by the technical aud narrow rules of ſpecial pleadings in ſuits at 

law : and tho to a juriſt converſant only in the Eugliſh law, & 

might appear a wild theory to admit ſuch an exteufive range of 
F'p p: - | . teſtimony 
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teſtimony, and variety of points of defence, without reducing them 
to writing, yet on actual experiment, it has been found that the 


practice is not only eaſy and convenient, but tends greatly to facili- _ 


rate the inveſtigation of truth, and to promote the cauſe of juſtice, 


a 


CnArPTER ELEVENTH. 
or TRIALS IN EQUITY. 


| V HEN the defendant puts the facts in the petition on proof, 
by making no written anſwer, or if the parties in the courſe of 


pleading conteſt certain facts, their truth is then to be aſcertained 


by the examination of witnefles. The court may either try the 


facts themſelves, or they may appoint a committee for that purpoſe, 


who may examine the witneſſes and report the evidence to the 
court. This mode was borrowed from the practice of the general 


aflembly, when they acted as a court of equity, and in long intri- 


cate caſes, where there is a great number of witneſſes, it will be 
found very convenient. The committee are to be conſidered in the 


nature of a jury, their report is to contain the ſtate of facts as 


appears from the teſtimony of witneſſes, and on ſuch report, the 
court will ground their decree. But the moſt uſual practice is for 
courts to hear and examine the witneſſes, and decide upon the facts 
in the ſame manner as they determine iſſues, when ſitting as 2 
court of law. | 


The rules with reſpect to the admiſſion of witneſles, and the 


taking depoſitions,are the ſame in chancery, as at law, excepting in 


two inſtances : parol evidence may be admirted to eontroul a 


written contract under certain circumſtances : and the plaintiff in 


his petition may call upon the defendant to diſcloſe facts, which 
reſts ſolely 1n his e 


1. The rule of law is, that every written contract muſt be con- 
ſtrued according to the face of it, and that parol evidence cannot be 
admitted to contradict, gontroul, or vary its operation: but equi- 
ty in certain caſes will relieve againſtthe rigor of this rule of law. 
In treating of contracts, I have explained this ſubject : it will be ſuf- 


ficient to remark here, that Parol ! is admiſſible to ſhew an 
omiſſion 
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omiſſion, or a miſtake in a written contract, or a. ſubſequent a- 
greement, which ſets aſide the former ; and a parol diſcharge of a 
written contract, is good in equity. | 


OF TRIALS IN EQUITY. 


2. Where the facts reſt in the knowledge of the party, and the 


plaintiff has no diſintereſted proof, hemay appeal to the conſcience. 
of the defendant, cite him before a court of equity, and call upon 
him to diſcloſe on oath, what he knows reſpecting the ſubject. 


If the defendant ſhonld refuſe to appear and diſcloſe on oath, the 
facts ſtared in the petition would be taken pro confeſſo, or if on 

diſcloſure he ſhould ſubſtantiate the facts, courts might proceed to 
paſs ſuch decree, as they would if the facts had been proved by dif- 
intereſted teſtimony. The defendant cannot be compelled to diſ- 
cloſe on oath, any facts which tend to criminate himſelf, or ſubject 

him to any puniſhment or penalty; nor is he bound to teſtify reſ- 


pecting any matter which does not belong to the juriſdiction of 


a court of equity. When the plaintiff appeals to the conſcience 
of the defendant, he will be bound by his teſtimony, and will not 
be admitted to contradict it or impeach his character. 


Bills of diſcovery are frequently brought in England, to dif- 
cover facts reſting in the knowledge of the defendant, or deeds, or 
other writings in his power : and ſeek no farther relief in equity, 
than the diſcovery and delivery of the deeds : which is done, to 


take advantage of ſich diſcovery in an action at law. I have never 


known any ſuch bills to be brought in this {tate : but I apprehend 
(at they would be ſuſtained by a court of equity. 


In Pagan it is a 1 practice to grant injuoftions, to ſtay 
proceedings at law, while a bill is pending in chancery for the ſame 
matter and ching. In this {tate ſuch injua tions are rarely necella- 
ry, for as every court has an equity, as well as a law fide, it will 
commonly be the caſe, that where a ſuit at law is pending, and tlie 
defendant has occaſion to apply in chancery, he may uſually pre- 
fer his petition to the equity {tle of the court, where his action is 
pending, who will if it had been reaſonable to have granted au in- 


junction, order the cauſe to be delayed till the ſuit in equity is 
determined. So if the ſuit at law is before a diifergrat court front 
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the ſuit in equity, the pendency of a bill will be conſidered as ſuf- 


ficient reaſon to authoriſe the court to delay the cauſe, In conſe- 
quence of this injunction to ſtay proceedings at law, pending the 
| bill in equity is rarely neceſſary : but if it ſhould be neceſſary, 

_ eourts of equity have power to grant mjunctions for that purpoſe, 


CHAPTER Tren. 
OF DECREES IN EQUITY. 
W HEN the court have inveſtigated the facts avec by the 


parties, either by examining the witneſſes themſelves, or by a 

conmittee, whoſe report is returned to court, if the facts ſtated in 
the petition are not proved, or if they are not ſuch as entitle the 
party to relief prayed for, or it the defendant rebuts the equity of 


the plaintift's claim by matter ſet up and proved by him, the 


court will determine that the petitioner hall take nothing by his 
petition : but if the facts arc ſubſtantiated by witneſles, and con- 
tain ſufficient equity to authoriſe the interpolition of the court, they 
proceed to paſs a decree, : 


— 


A decree is the final ſentence, or order of court, pronounced on 
2 hearing of all the points in iſlue, and determining the right of 
all the parties in the ſuit according to equity and good conſcience, 


It is the ſame in equity, as a judgment in a court of law. The 


decree thould count upon the petition and pleadings, if any, and 
ſhould ſtate all the facts which are found to be true by the court, 
and wich are the grounds of the decree. Where the court 
decree the payment of a certain ſum of money, they grant execution 
in the ſame manner as a court of law. Where they decree the 
performance of a ſpecilic act, or enjoin the refraining from a par- 
ticular act, it is done under a certain penalty. Thus where the 
court find that the petitioner has an equitable right to laud, to which 
the defendant has the apparent legal title, they may decree that 
the defendant ſhall releaſe all his right and title, to the plaintiff, 
within a certain time, under a certain penalty. If the plaintiff is in 
poſſeſſion and the defendant has brought his action, the court may 
alſo lay an injunction on the defendant, and all others, not to pro- 


cect. at law : by which Mey can elfectually ſecure the plainrill in 
the 
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the pofleſſion of land, to which he has a right, But if the defend. 
ant is in poſſeſſion of the land in queſtion, the” court can only decree 
that he ſhall convey to the plaintiff under a certain penalty ; if he 
refuſes to convey, they cannot put the plaintiit into poſtetiion of the 
hand, but muſt leave him to a recovery of the penalty, as a com- 
penſation for damages. So that in all caſes, tho conrts of equity 
are {aid to have the power to enforce the ſpecific performance of a 
contract, yet they caunot doit by putting the party into the poſſeſſi- 
on of the thing to which he is entitled, and which he would obtain on 
a ſpecific performance : they can only eutarce their decrees by pe- 
nalties. If the defendant has property, the operation ofa penalty: 
may be ſuſficiently ſevere, to induce lim to comply with the de- 
cree : but il he has not property, he is out of the reach of penal 
ties. It therefore appears, that there is a defect in the power of a 
court of chancery, to enforce their decrees in this reſpect : they 
ought to be enabled in all cafes „here they find the plaintiff has 
equitable right to the polleſhon of a thing, eſpecially of lands, to 
iſe an execution, commanding and impawering the ſheritf, to 
put him in actual poſleſſion, and to turn ont the defendant, in the 
fame manner as couris of law can in actions of diſleiſin, where the 
legal title is found to be in the plaintiff. 


Courts of equity have right to grant injunctions, to reſtrain par- 
ties from bringing ſais at law, from proceeding in ſuits that are 
pending, or to enforce the execution of a judgment already renders. 
ed: but they cannot take away the legal right, or ſet aſide ard 
vacate the judgment. 2 Burt as it would be improper for inferior 
to controul ſuperior juriſdictions, it is provided that all ſuits for re- 
lief in equity, againſt any judgment given, or cauſe depending at 
law, in the ſuperior court, ſhall be brought to the ſuperior court, 
and not to the courts of common pleas, 


If the defendznr fails to do tlie act, which he is decreed to per- 
form, or diſregarding the injunction, does the act which he was 
prohibited to do, by which he incurs the penalty, a writ of ſcire 
facias may be brought on the decree, to recover the fum for- 
feited ; and tho it be for the recovery of a penalty, yet as it is in- 
curred by the contempt of a decree of the court, they will never 

3 | relie ve 
t Statutes 281. | 


* 
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relieve the 3 againſt it, but will ſubject him to the payment 
of the whole ſum, A ſcire facias lies only before the court, who 
paſſed the decree : but being in the nature of a ſuit at law, would 
be appealable in the ſame manner, as actions at law. * Action of 
debt will lie on the decree of a court of chancery, to recover the 
penalty, for not performing the decree. 


Coſts are to be paid according to the diſcretion of the court, 


It is a general rule, where the petition is diſmiſſed on a plea in 
abatement, the defendant ſhall recover coſt : but where a trial is 
had upon the merits, the court have a diſcretionary power to 
order the payment of coſt, as ſhall to them appear juſt and reaſon- 
able, according to the eren of the caſe. 


A decree can be ſet aſide 9 in two ways; by a bill of review, | 


and writ of error. By the Engliſh principles, bills of review, 
are of two ſorts, one founded on ſuppoſed error, appearing in the 
decree itſelf, and the other on new matter, which mult ariſe af- 
ter the decree, or uvon new proof, which could not have been uſed 
at the time, when the decree paſſed. A writ of error ſeems to be a 
compleat remedy in caſe of error apparent on the face of the de- 
cree, and therefore I preſume a bill of review, could not be main- 
tained on that ground: but where new matter ariſes after the de- 
eree, or there is a diſcovery of new evidence, which could not have 
been had at the trial, a bill of review is ſuſtainable, and is in the na- 
ture of a petition for a new trial at law. 


y Writs of error by ftatute, will lie for manifeſt and material 
error appearing of record, in any degree, paſſed in a ſuit for 
relief in equity, in the ſame manner as in proceedings at law, 
Oft courſe this writ lies from the court of common pleas, to the 

ſuperior court, and thence to the ſupreme courts of errors, 
who are the dernier reſort in matters of equity, as well as law. 


It is intereſting to obſerve the conciſeneſs and ſimplicity intro- 
quced into our proceedings in equity, and it would be amuſing to 
ona them, with the complex and circuitous mode of proceeding 
in the E nglifh courts of chancery. While our mode is the plainetiy 


their mode is the molt intricate that ever has been adopted by a 
5 tribunal 
„ D:aksicy, vs. Roots, S. C. 1794. = 1 Ark. 26. 5 Statutcs, 57. 
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iribunal of juſtice, Volumes are requiried to give the detail of 
mere forms : and ſuch is the ſyſtem of delay, that years are re. 
quired for the final deciſion of a ſuit, which is proſecuted with all 
poſſible diſpatch. This immeaſurable delay, has become prover- 
bial. Suits have been frequently depending, till the parties ori- 
ginally intereſted were no more, and fortunes have been often 
walled in ſettling a conteſted right. 


—_— 


® 


POSTS CR LE TE. 
Tue author is bound to expreſs his obligations to Judge Root, 
for the uſe of his notes, taken ſince he has been on the bench of 
the ſuperior court, and from which many adjudications have been 
extracted; and alſo to Mr. John Trumbull, of Hartford, for his 
friendly attention to the correction of the work, by which many 
errors have been prevented. He ſhould do injuſtice to his feelings, it 
he did not expreſs the molt grateful ſentimenrs, to the reſpectable 
lift of ſubſcribers, who have honoured him with their patronage 
and encouragement in every part of the Union. Should he meet 
with their approbation, it will be an ample reward for the years 
which he has devoted to a work, which is the firſt attempt in Anie- 
rica, to digeſt the laws of a State, and which he now preſents to 
the public, with the hope that the difficulty of the undertaking, 
and the utility of rhe deſign, will ſecure it a favourable and candid 
reception. | | 
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